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Foreword

The Food and Agriculture Organization (FAO) reports that tropical forests cover 15% of the world’s land surface, and 
scientists estimate that around 25% of the carbon in the terrestrial biosphere is contained in these rainforests. Although 
forests play a key role in addressing the challenges of climate change, questions relating to the legal ownership of forests 
and the rights on trading forest carbon often remain less clear than their biophysical presence. The clarification of resource 
and tenure rights as well as of carbon ownership plays a central role in the implementation of Reducing Emissions from 
Deforestation and Forest Degradation and the role of conservation, sustainable management of forests and the enhancement 
of forest carbon stocks (REDD+), an innovative mechanism that provides financial incentives to countries that are willing 
and able to reduce their emissions from the forest sector.

The Philippines has subscribed to implementing REDD+ with the adoption of the Philippine National REDD-Plus Strategy 
(PNRPS) in 2010 and its subsequent integration into the country’s National Framework Strategy on Climate Change and 
the National Climate Change Action Plan 2011-2028. The clarification of carbon ownership was identified as a precondition 
for any REDD+ mechanism and as a key ingredient of a legal framework that is conducive to achieving REDD+ policy goals: 
protecting the climate, conserving biodiversity, enhancing livelihoods and improving governance. 

In the absence of clear tenure rights and legally defined carbon ownership and without basic safeguards in place, local 
communities and indigenous peoples risk falling victims to lopsided carbon trading agreements with so-called “carbon 
cowboys” – dubious investors that are attracted by the financial prospects related to the voluntary carbon markets. In spite 
of existing moratoria on carbon trading, these unlawful practices keep on occurring and underscore the urgency of setting 
up adequate safeguards and issuing regulatory guidance on determining the rightful owners of the carbon in the country’s 
forests.

The present study “Who Owns the Carbon in the Philippine Forests?” was conducted in order to fill this regulatory gap 
by providing recommendations to policy makers on the enactment of a legal instrument that clarifies carbon rights and 
ownership. The study was undertaken in the frame of the DENR–GIZ Project “Climate-relevant Modernization of the 
National Forest Policy and Piloting of REDD Measures in the Philippines” with the funding support of the International 
Climate Initiative of the German Federal Ministry for the Environment, Nature Conservation and Nuclear Safety (BMU). 
Aside from the “Analysis of Key Drivers of Deforestation and Forest Degradation,” the “Assessment of the Implementation 
of Free and Prior Informed Consent (FPIC),” and the “Review and Analysis of Forest Policy,” it is one of four policy studies 
undertaken under the DENR-FMB GIZ REDD Project to support the PNRPS implementation.

The present policy study has shown that the Philippines disposes of a comprehensive policy and institutional framework on 
which the legal instrument on carbon ownership should build. Indeed, carbon rights need to be treated as part of a bundle of 
rights; they should be directly linked to the forest tenure holder, and their recognition in the legal regime must be part of the 
broader forest tenure reform policy. Any prospective law on carbon rights needs to follow the rights-based approach, should 
specifically identify the rights holder and be read in conjunction with existing laws and safeguards that already govern the 
management of the country’s natural resources.

Further, the insights gained from the four case studies make clear that legal clarity on carbon ownership is pressing and 
urgently needed to recognize, protect and safeguard the rights of local communities and indigenous peoples, and to realize 
the full benefits of REDD+. 

It is hoped that the recommendations are taken up by the relevant policy-making bodies and will be integrated in a legal 
instrument that, in the interest of the public and private sectors, clarifies carbon rights in relation to forests and safeguards 
the rights of the State, local communities and indigenous peoples.

For. Ricardo L. Calderon Dr. Bernd-Markus Liss
Director Principal Advisor
Department of Environment and Natural Resources- Deutsche Gesellschaft für Internationale 
Forest Management Bureau Zusammenarbeit (GIZ) GmbH
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Executive Summary

Determining land and forest ownership, securing tenure and clarifying carbon rights are crucial elements for the 
success of Reducing Emissions from Deforestation and Forest Degradation, and the role of conservation, sustainable 
management of forests and enhancement of forest carbon stocks in developing countries (REDD-plus). The Philippine 
National REDD-Plus Strategy (PNRPS) has identified carbon ownership as an area of concern. At present, there are 
no Philippine laws that explicitly define carbon rights, identify its claimants and regulate transactions relating to such 
claims. The goal of the study concerning the question “Who Owns the Carbon in the Philippine Forests?” is to fill 
this gap by contributing to the development of policy options in relation to the clarification of carbon rights, and the 
elaboration and enhancement of safeguard policies and benefit-sharing mechanisms. 

The present study was conducted in 2011-2012 as one of four REDD-plus policy studies in support to the PNRPS, 
commissioned by the Deutsche Gesellschaft für Internationale Zusammenarbeit (GIZ) GmbH in collaboration with 
the Department of Environment and Natural Resources (DENR) and CoDe REDD Philippines under the DENR-
GIZ Project “Climate-relevant Modernization of the National Forest Poilicy and Piloting of REDD Measures in 
the Philippines” funded by the German Federal Ministry for the Environment, Nature Conservation and Nuclear 
Safety. It provides an overview of REDD-plus and international law and their provisions on safeguarding indigenous 
peoples’ and local communities’ rights (Section II). A cross-country analysis presents relevant international experiences 
of how carbon rights can be integrated into national legal frameworks (Section III). The study then examines the 
particular Philippine legal context, provisions relating to safeguards, tenure instruments and their relation to carbon 
rights (Section IV), and considers conceptual and practical dimensions of benefit-sharing mechanisms (Section V). 
Finally, the study provides key recommendations for the development of guidance on carbon rights in the Philippines 
(Section VI). The study is enriched by four extensive case studies that examine the socio-economic, cultural and 
political implications of carbon rights and carbon rights contracts on indigenous peoples and local communities, 
and that provide key insights for the clarification of safeguards and carbon rights in the Philippines (summaries are 
included in Section VI and full case studies are available in Volume II of this report).

The section Carbon Rights, REDD-plus and International Law (Section II) defines key concepts of carbon rights 
and safeguards within the framework of REDD-plus, highlighting the provisions under the United Nations Framework 
Convention on Climate Change (UNFCCC) that aim at ensuring the respect of indigenous peoples’ rights and their 
full participation. Through the assessment of relevant UN Declarations and treaties, the study puts strong emphasis on 
the need to comply with international human rights obligations, particularly those concerning indigenous peoples, in 
REDD-plus implementation. Further, it is highlighted that governments shall develop safeguard policies, particularly 
in relation to land tenure, displacement and benefit sharing, to ensure that the rights of indigenous peoples are not 
violated by the entry of REDD-plus projects.

The analysis of Carbon Rights in Other Countries (Section III) provides an illustrative overview of legal approaches 
from Australia, United States of America, Canada, Indonesia and Costa Rica. Mainly, it outlines two different options 
of defining carbon ownership, being either a separate proprietary interest or a proprietary interest linked to forest or 
land ownership. The international experience is relevant to inform the debate within the Philippine legal framework 
about different options, conceptual challenges and opportunities.

Then, the study provides a comprehensive overview of Carbon Rights under the Philippine Legal Regime (Section 
IV), including the laws and regulations that govern the preservation, utilization and development of the Philippines’ 
natural resources. It is highlighted that the analysis of carbon rights, in the Philippine context, must be based on a 
rights-based approach where carbon rights are treated as part of a bundle of rights, meaning that they should not be 
segregated from the forest tenure holder. Therefore, carbon rights should be part of the broader policy direction of 
forest tenure reform, and any prospective law pertaining to carbon rights must be read in conjunction with the existing 
laws to prevent conflict and curtailment of existing rights. This is particularly relevant for indigenous peoples and local 
communities who need to see their tenure secured before the commencement of REDD-plus projects.

The Philippine Constitution prescribes the ownership, distribution and utilization of land. It provides that all natural 
resources are owned by the State, an exception being indigenous peoples and their ancestral domains. This state 
ownership of natural resources should be interpreted together with the constitutional provisions of agrarian reform and 
stewardship, which favors communities and people in the area by granting rights to use and develop natural resources. 
Foreigners or foreign-owned corporations cannot “utilize” rights to the carbon. The 1987 Constitution classifies lands 
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into four categories – agricultural land, forest or timber land, mineral land and national park – but in reality, these 
classifications are not always clear-cut. Potential REDD-plus areas are located inside forest areas where communities 
or other claimants hold varying and, sometimes, overlapping tenurial instruments. 

A comprehensive analysis of tenure instruments that govern natural resource utilization and their relation to forest 
carbon rights is undertaken by the study. The constitutional concept of stewardship of natural resources is exemplified 
in the Community-Based Forestry Management Strategy, a national strategy to achieve sustainable forestry and social 
justice. The holder of the Community-Based Forestry Management Agreements (CBFMAs) is granted exclusive 
occupation and use of the forestland covered by the CBFMA and the forest products therein, a privilege extending 
to the right to receive all income and proceeds from the sustainable utilization of forest resources, including carbon, 
within the CBFMA. 

Other forestry agreements like the Integrated Forest Management Agreement (IFMA), Forest Land Grazing 
Management Agreement (FLGMA) and other arrangements only grant specific rights particular to the agreement. It 
does not grant broad rights over forest resources and cannot imply that carbon rights are included in contractual rights 
granted by the State.

A mineral agreement grants the exclusive right to conduct mining operations and to extract all mineral resources 
found in the contract area for a period of 25 years, renewable for another term not exceeding 25 years. Although 
mining companies do have some limited rights over forest resources in the framework of their mining operations, there 
is no provision in the present laws, regulations and existing mining contracts to show that mining companies have 
rights to benefit from the conservation of the forest, including the rights to the carbon.

Protected areas are placed under the control and administration of the DENR, which, upon the recommendation 
of the Protected Area Management Board (PAMB), may enter into Protected Area Community-Based Resource 
Management Agreement (PACBRMA) with tenured migrant communities of protected areas. Interested indigenous 
peoples and indigenous cultural communities (IPs/ICCs) may likewise participate in community-based programs in 
protected areas. The tenure instrument, or PACBRMA, shall be issued only within multiple use, sustainable use and 
buffer zones.

In private lands, the right of IPs/ICCs to their ancestral domains and ancestral lands emanates from their time 
immemorial claim, existing regardless of Certificate of Ancestral Lands/Domains Title (CALT/CADT). This right 
includes the right to develop lands and natural resources. It also includes, among others, the right to benefit and share 
the profits from allocation and utilization of the natural resources found therein, and the right to negotiate the terms 
and conditions for the exploitation of natural resources in the areas.

Based on the analysis, the study provides a series of recommendations that should be considered when developing 
guidance on carbon rights in the Philippines. These include:

•	 Recognition	of	carbon	rights	must	be	part	of	the	broader	forest	tenure	reform	policy.
•	 Carbon	rights	must	be	part	of	a	bundle	of	rights	of	tenure	rights	holders	and	should	not	be	segregated	

as a separate right from the tenure instruments within the forest.
•	 The	rights	of	indigenous	peoples	and	local	communities	under	national	and	international	law	must	be	

recognized.
•	 The	legal	instrument	must	follow	a	rights-based	approach.
•	 The	legal	instrument	must	uphold	the	stewardship	principle	under	Article	XII,	Sec.	6	of	the	Constitution.
•	 Any	 legal	 instrument	 on	 carbon	 rights	 must	 not	 result	 in	 displacement	 of	 local	 communities	 and	

indigenous peoples
•	 Rights	holder	must	be	specifically	identified	in	the	legal	instrument	in	order	to	avoid	potential	conflicting	

claims.
•	 The	legal	instrument	must	define	which	types	of	carbon	will	be	allowed	to	be	contracted	under	Philippine	

Law.
•	 Mechanisms	to	address	conflicting	claims	must	be	established.	

The four case studies have been conducted in indigenous peoples’ communities in Northern Luzon, Mindanao                
(two) and Cagayan Province. The Key Lessons from the Case Studies (Section V) are formulated in policy 
recommendations for the development of a legal regime on carbon rights, relating closely to benefit-sharing mechanisms 
(a) and safeguards (b).
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a. Policy recommendations on benefit-sharing mechanisms

With the advent of REDD-plus, benefits and incentives can potentially be derived from entering into forest carbon 
projects, making benefit sharing a topic of interest for all stakeholders. In the context of REDD-plus, benefit sharing 
is said to include intentional transfers of financial payments and goods and services to designated beneficiaries. The 
case studies have shown that indigenous peoples and local communities continue to enter into forest carbon contracts 
without state regulation, leaving them vulnerable to entering lopsided agreements. Even though there are existing 
guidelines on benefit sharing under the Local Government Code, NIPAS and Mining Law, among others, none of 
those address adequately the peculiarities of formulating benefit-sharing agreements within the REDD-plus context. 
Unequal shares between communities and the project developer, lack of information about high technical costs as well 
as conflicts between local government and the project proponent about the carbon project’s benefits, among others, 
persist in current projects and make it necessary to determine whether or not and how benefits should be given across 
stakeholders both vertically and horizontally. 

- In terms of distribution among communities and local government units (LGUs), it is provisioned that the 
LGU’s shares in carbon revenues are akin to its share in the distribution of income from national wealth. 

- Development plans should be aligned. The shares of forest carbon projects should be given to recognized 
stakeholders and should be subject to development plans, while ensuring a specific percentage for forest 
protection, livelihood measures and social service provision for forest communities.

Moreover, in the Philippines, it is necessary to enact specific guidance on minimum standards or models for a benefit-
sharing arrangement. This must reflect the following principles:

•	 The	goal	of	benefit	sharing	is	the	sustainable	development	of	the	community;	
•	 Benefits	must	go	directly	to	communities	who	actually	protect	the	forest;
•	 Benefit	sharing	must	also	be	divided	fairly	and	equitably	within	the	community;
•	 Communities	must	be	aware	of	the	basis	of	the	benefit	sharing;
•	 Over	and	above	financial	benefits,	non-monetary	benefits	should	also	be	included;
•	 Funds	and	other	benefits	should	be	under	the	control	of	the	community;	and	
•	 Vertical	and	horizontal	benefit	sharing	should	be	ensured.	

Said guidance on a benefit-sharing arrangement shall be based on the specific allocation of carbon rights vis-à-vis 
tenure holders in forestlands as provided by a carbon rights law. 

b. Policy recommendations on safeguards

Aside from the principles on benefit sharing, safeguards should be in place both during the negotiation process and 
upon implementation of the benefit-sharing agreements:

•	 Safeguards	that	ensure	full	participation,	full	information,	transparency	and	equality	need	to	be	in	place.
•	 Support	services	should	be	available	for	communities	negotiating	agreements	to	ensure	that	they	get	a	

fair deal from the project, e.g. legal support in helping the community understand the implications of 
the agreement. 

•	 There	should	be	a	period	for	readiness	and	capacity	building.
•	 Establish	a	review	mechanism	for	benefit-sharing	agreements	to	safeguard	the	rights	of	the	indigenous	

and local communities, e.g. a clearing house mechanism. 
•	 Trust	fund	mechanisms	may	be	proposed	to	ensure	that	the	long-term	benefits	to	the	community	are	in	

place, ensuring also that government officials do not take advantage of local communities.
•	 The	 introduction	 of	monetary	 benefits	may	 sometimes	 change	 community	 dynamics	 and	 behavior.	

Strengthening community mechanisms and ensuring social cohesiveness will help in ensuring equitable 
distribution of benefits at the community level.

•	 Address	the	practice	of	“power	brokers”	or	agents	who	represent	communities	and	in	exchange	get	huge	
amounts from the benefits.

•	 Culturally	sensitive	transparency	and	accountability	mechanisms.
•	 Compliance	by	all	stakeholders	with	the	Guidelines	on	Free	and	Prior	Informed	Consent	(FPIC)	needs	

to be assured. 
•	 Government	 should	 monitor	 the	 implementation	 of	 the	 agreement	 including	 the	 benefit-sharing	

arrangements.
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I. INTRODUCTION

I.1 Background

One of the main sources of greenhouse gas (GHG) emissions in recent years is attributed to land use change. “Land-
use change contributed to approximately 20% of global GHG emissions during the period 1990–2000 and has represented 
a lower percentage (12% in 2008) during the first decade of this century due to the significant growth of global fossil-
fuel emissions” (Houghton 2005; Le Quéré et al. 2009; Corbera and Schroeder 2011). Thus, Reducing Emissions 
from Deforestation and Forest Degradation, and the role of conservation, sustainable management of forests and 
enhancement of forest carbon stocks in developing countries (REDD-plus) has emerged as a key international strategy 
in climate change mitigation efforts.1

According to figures of the Department of Environment and Natural Resources (DENR) Forest Management Bureau 
(FMB) and the National Mapping and Resources Information Authority (NAMRIA), the forest cover in the Philippines 
has	declined	from	17.8	million	hectares	or	about	60%	of	the	land	area	in	1934	to	only	7.17	million	ha	in	2003.	With	
an annual forest loss of 157,000 ha or 2.1% between 2000 and 2005, the Philippines is among the top 10 deforestation 
countries	in	the	world	(FAO	2006).	NAMRIA	data	show	a	further	decline	of	forest	cover	after	2003,	resulting	in	a	total	
forest	area	for	the	Philippines	of	6.84	million	hectares	in	2010.

At the country level, the Philippines has high interest to participate in REDD/REDD-plus, signified by the commitment 
to adjust their forest policy to the necessities of climate protection in the context of a new climate policy in the country 
and to test approaches for REDD. In March 2009, the DENR, through FMB, worked with CoDe REDD Philippines2  
to initiate activities toward the drafting of the Philippine National REDD-Plus Strategy (PNRPS). From April 2009 
to April 2010, consultative sessions, workshops and a writeshop were conducted to develop the PNRPS. On May 
14,	2010,	the	writers	of	the	PNRPS	submitted	the	final	draft	to	the	DENR	for	eventual	endorsement	to	the	Climate	
Change Commission (CCC) for adoption. In August 2010, DENR adopted the PNRPS and submitted it to the 
CCC. In between activities in drafting the PNRPS, the Philippines has requested to participate in the UN-REDD 
Programme and has been accepted in February 2010 with observer status.

In 2010, the Philippines adopted its National Framework Strategy on Climate Change (NFSCC) pursuant to the 
Climate Change Act of 2009. The PNRPS was included in the NFSCC as an important element for mitigation and 
adaptation, and later on also made part of the National Climate Change Action Plan (NCCAP) 2011-2028 and of 
the	Philippine	Development	Plan	2011-2016.	The	PNRPS	has	identified	carbon	ownership	as	an	important	area	of	
concern for REDD-plus implementation. Hence, prior to any significant national-level REDD-plus developments, 
there is a need to clarify carbon ownership and tenure. The relevant questions therefore are: “Who owns the carbon?” 
and “Who can sell carbon?”

In order to address the above questions, this study was commissioned in 2011, as one of four REDD-plus policy 
studies3 in support to the PNRPS, by the Deutsche Gesellschaft für International Zusammenarbeit (GIZ) GmbH in 
collaboration with the Department of Environment and Natural Resources (DENR) and CoDe REDD Philippines 
under the DENR-GIZ Project “Climate-relevant Modernization of the National Forest Poilicy and Piloting of REDD 
Measures in the Philippines” funded by the German Federal Ministry for the Environment, Nature Conservation and 
Nuclear Safety (BMU) under its International Climate Initiative.

Considering that millions of people are dependent on the forest and its resources, this question is crucial and requires 
thorough analysis. Potential REDD-plus areas are located inside forest areas where communities hold varying tenurial 

1 UNFCCC Report of the Conference of the Parties on its thirteenth session, held in Bali from 3 to 15 December 2007, FCCC/CP/2007/6/
Add.1*, 14 March 2008 
2 CoDe REDD Philippines is composed of forest-based communities and civil society organizations involved in livelihood, conservation and 
community development projects in the Philippine forests that work toward pro-community and pro-conservation of REDD through REDD-
plus advocacy.
3 The four policy studies are: (1) Analysis of Key Drivers of Deforestation and Forest Degradation in the Philippines, (2) Pursuing and Enabling 
Policy Climate for REDD-Plus Implementation in the Philippines, (3) Assessment of the Implementation of the Free and Prior Informed Consent 
(FPIC) in the Philippines, (4) Who owns the Carbon in the Philippine Forests? Clarifying Forest Carbon Rights for REDD-Plus in the Philippines. 
Study reports can be accessed at: http://climatechange.denr.gov.ph/index.php?option=com_docman&task=cat_view&gid=17&Itemid=4
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instruments. For example, indigenous peoples have Certificate of Ancestral Domain Titles (CADTs) over their ancestral 
domain. The Indigenous Peoples Rights Act (IPRA) defines an ancestral domain as including all natural resources 
found within, thus necessarily including the right to the carbon found within the ancestral domain. Other REDD-
plus areas are located within other genres of tenurial instruments such as Community-Based Forest Management 
Agreements (CBFMAs) and Protected Areas Community-Based Resource Management Agreements (PACBRMAs). 
In these instances, it is posited that as de facto managers of forests, carbon rights could necessarily be included in their 
tenurial arrangements, possibly subject to benefit-sharing arrangements with the government.

Given the numerous possible claim holders for carbon rights, it is important to have a nuanced understanding of 
the nature of their rights. It should be important to define mechanisms to address conflicting claims in relation to 
overlapping tenurial instruments in some areas. It is also important to examine how these multiple claims can impact 
on tenurial security of indigenous peoples and local communities.

Other key questions that the study looks into include the following:

•	 Are	carbon	rights	strictly	property	rights?	
•	 Should	 human,	 indigenous	 and	 ancestral	 land	 rights	 be	 different	 bundles	 of	 rights	 separable	 from	

property rights over carbon? 
•	 What	is	the	role	of	human	rights	in	analyzing	the	issue	of	carbon	rights?

I.2 Objectives

The study pursues the following objectives:

1. To examine the legal and social bases of carbon ownership and rights particularly in relation to indigenous 
peoples and local communities in the forests.

2. To examine socio-economic, cultural and political implications of carbon rights and carbon rights 
contracts on indigenous peoples and local communities, and examine the adequacy of existing safeguard 
policies to protect the rights of indigenous and local communities in the forests.

3.	 To	examine	models	of	benefit	sharing	vis-à-vis	the	different	claim	holders	of	carbon	rights.
4.	 To	develop	policy	options	in	relation	to	clarifying	carbon	rights,	safeguard	policies	and	benefit	sharing	

vis-à-vis carbon rights.

I.3 Methodology

The study started in early 2011 with an inception phase for development of the methodology and the approach, followed 
by a field phase in 2011-2012 with four case studies on forest carbon projects in different areas of the country. The 
research team conducted desk research (Internet based) and library research. Research with the pertinent government 
agencies dealing with the various forest-related tenurial instruments was also conducted. The methodology included:

•	 A	review	of	literature	on	REDD-plus,	in	particular	on	carbon	rights,	including	review	of	international	
instruments dealing with REDD and carbon rights; international and domestic experiences in relation to 
socio-economic, cultural and political implications of carbon rights, especially in relation to contracting 
it out; and benefit sharing in relation to carbon rights.

•	 Legal	research	(including	case	 law	research)	on	natural	resources,	analyzing	the	legal	status	of	carbon	
rights; review of various tenurial instruments (including laws, administrative regulations and contracts, 
including analysis of examples of carbon rights contracts), examining the legal status of carbon rights in 
relation to each tenurial instrument; review of laws and policies that can be used to safeguard indigenous 
and local communities in relation to carbon rights deals; and review of benefit-sharing models under 
Philippine law and international law.

•	 Review	 of	 selected	 secondary	 materials	 examining	 potential	 socio-economic,	 cultural	 and	 political	
implications of carbon rights vis-à-vis communities within forests. This will be an input in analyzing 
what safeguard policies have to be in place.

•	 Key	informant	interviews	with	experts	and	government	agencies	to	look	into	their	perceptions	of	who	
can claim carbon rights.

•	 Case	studies	on	four	forest	carbon	projects	in	various	locations	(Kalahan	Foundation,	Nueva	Vizcaya;	
Penablanca, Cagayan; Mt. Malindag and Tricom areas in Mindanao) with an analysis of particular 
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carbon rights contracts entered by or proposed to particular communities, to further elucidate local 
experiences on the different issues tackled by the study. 

First results of the study were discussed at a national REDD-plus policy workshop in November 2011 with the 
objective	to	develop	a	policy	agenda	for	REDD-plus,	and	a	policy	brief	was	published	in	early	2013	(DENR	and	GIZ	
2013).	The	final	report	was	subject	to	a	peer	review	by	independent	experts,	and	then	finalized	in	2013	incorporating	
the comments of the peer review.

I.4 Limitation of the study

The study is only limited to an assessment of carbon rights in the context of the Philippine legal system. Other aspects 
of REDD-plus such as measurement, reporting and verification (MRV) or leakage were not covered by this research.
Furthermore, the discussion on other aspects of safeguards for REDD-plus and benefit sharing is exploratory and not 
discussed in depth as the carbon rights.

I.5 Challenges and risks

The challenges and risks of the study are mostly in relation to the conduct of the case studies. These include the 
following:

•	 Securing	the	Free	and	Prior	Informed	Consent	(FPIC)	of	the	communities	that	are	the	subject	of	the	case	
study;

•	 Security	 risks	 in	 the	 areas	 of	 the	 case	 study,	 e.g.	 peace	 and	 order	 situation	 and/or	 conflicts	 among	
stakeholders; 

•	 Possible	lack	of	willingness	of	key	informants	to	participate	in	the	interviews;	and
•	 Conflicts	among	carbon	rights	stakeholders	made	it	difficult	to	conduct	key	informant	interviews.

To avoid/overcome these risks, the study team sent some initial feelers to the community to facilitate the procurement 
of Free and Prior Informed Consent (FPIC).

To manage the security risks in the areas, the team requested local partners and networks to assess the security risks in 
the area and avoided those assessed as areas of high risk.
 





II. CARBON RIGHTS, REDD-PLUS AND 
INTERNATIONAL LAW
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II. CARBON RIGHTS, REDD-PLUS AND INTERNATIONAL LAW

REDD-plus aims to ensure the long-term permanence of forests and of the carbon sequestered therein. In order 
to achieve avoided deforestation and forest degradation, conservation and enhancement of forest carbon stocks 
and sustainable forest management, secure forest tenure and land rights are considered indispensable preconditions 
(Costenbader 2009) for REDD-plus success and, consequently, crucial indicators of REDD-plus readiness (Kennett, 
Kwasniak and Lucas 2005; Cotula and Mayers 2009, p. 9). Forest tenure rights broadly cover concepts of ownership, 
tenancy and other arrangements for the use of forests (Streck 2009, p. 179). Forest tenure determines who can use 
what resource, for how long and under what conditions. A number of legal interests over forested land are relevant to 
REDD-plus policies, including:

•	 land	ownership,	which	 includes	 full	property	 rights	 that	 can	be	held	 against	 third	parties,	 including	
governments, and includes the right to use and transfer the land;

•	 tenancy	of	 the	 land,	which	 includes	 the	 right	 to	use	 the	 land	without	holding	 full	property-relevant	
rights and includes usufruct, leases and traditional or indigenous land rights;

•	 formal	or	informal	harvesting	rights	of	timber	and	other	forest	products;	
•	 the	right	to	manage	land	to	extract	timber	(e.g.	concessions);	and	
•	 mining	(exploration)	rights.

Despite the discourse on land and resource tenure security through the past decades, land and resource tenure in forests 
in most developing countries is still largely unclear and subject to dispute. This issue is particularly relevant in REDD-
plus because the lack of clear tenurial arrangements will affect the effectiveness, efficiency and equity of REDD-plus 
projects. Thus, it is imperative that national government “take proactive steps to clarify tenure” (Sunderlin, Larson and 
Cronkleton	2009,	p.	165).	

If efforts to develop and implement REDD-plus are taken seriously by tropical forest countries, then this may provide 
a “powerful impetus to define forest and land rights” (Costenbader 2009, p. 19). This process, however, entails both 
opportunities and risks for those forest-inhabiting communities without land titles: local communities and indigenous 
peoples may be granted legal rights to their traditional lands, but may also be the subjects of land eviction and 
victims of benefit seizures by more powerful stakeholders (Costenbader 2009, p. 18). In order to achieve long-term 
sustainability in land use management, the process of defining and clarifying carbon rights needs to involve local 
communities	in	forest	management,	and	respect	and	safeguard	their	informal	rights	and	social	structures	(Stern	2006,	
p.	53;	Eliasch	2008).	These	concerns	have	led	to	the	establishment	of	so-called	“social	and	environmental	safeguards”	
that refer to procedures and approaches that can help to protect against social harm caused to local communities and 
indigenous peoples and/or environmental damage on biodiversity. In this regard, forest carbon projects implemented 
under the REDD-plus framework have to adhere to internationally endorsed safeguards that shall assure that no harm 
is done to forest-dependent people, including indigenous peoples, and the environment.4 

REDD-plus, being conceptualized as a performance-based climate change mitigation scheme, aims, even if the details 
are yet to be defined, at payments for emissions reductions. Carbon rights, intrinsically related to land and forest 
rights, are a crucial element within this mechanism. Knox, as cited by Vhugen, defines carbon rights as the “right to 
economically benefit from reduced emissions or increased sequestration by carbon stored in biomass” (Vhugen 2012, 
p.	16).	Vhugen	adds	that	a	carbon	right	is	the	“legal right to benefit from reduced forest carbon dioxide emissions and/or 
increased forest carbon sequestration. The focus is on identifying who holds the rights to benefits that are linked to sequestered 
forest carbon and/or reduced emission from forests.” According to Vhugen, there are three broad categories of carbon 
rights approaches, which are:

•	 “explicit legal rights founded in a law specifically defining the rights and responsibilities relating to reduced 
deforestation/degradation and/or carbon sequestration by forests;

•	 Implicit	legal	right	derived	from	existing	laws	or	existing	rights	that	do	not	specifically	mention	carbon	rights	
by name, but nonetheless could govern rights to benefit from reduced deforestation/degradation or carbon 
sequestration by forests; and

4 United Nations, Economic and Social Council, Permanent Forum on Indigenous Issues, Twelfth session, New York, 20-31 May 2013, 
E/C.19/2013/7. 
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•	 Contractual rights that arise through particular agreements between parties that are enforceable under existing 
national contract law and administrative” (Vhugen 2012, p. 19).

Carbon as property is a legal novelty. It adds another level of complexity to the legal context of most developing 
countries where land and forest titles are often not validly vested in local users, and there are no or insufficient 
definitions and registries of land use arrangements. Without clear land titles and properly designed regulatory systems 
that define carbon ownership, however, rewarding relevant actors or owners may be challenging at best and be a 
source of conflict at worst (Costenbader 2009, p. 15). Therefore, whether in contracts or in national legislation, the 
interpretation of carbon rights needs to define what exactly is being owned. According to Takacs (2009), national 
regulations and laws may distinguish among:

•	 Sequestered	 carbon: This is the commodity that is actually stored within the tree and the surface 
biomass. What needs to be determined is if the sequestered carbon is a property that can be separated 
from the vehicles of its retention. 

•	 Carbon	sink: This is the natural entity that retains the carbon (e.g. tree, forest). Within property rights 
regimes, the owner of a carbon sink can be different from the owner of specific carbon properties. Here, 
methodological distinctions are made between land, above-ground or below-ground carbon rights, and 
trees.

 
• Carbon	sequestration	potential: There is no uniform definition, yet. However, this term refers to the 

potential of a resource (trees, land) that may contain and preserve carbon, and may connote the right 
to manage the land to maximize the potential carbon sequestration usually encompassing the bundle of 
property rights to control a resource (Takacs 2009).

Moreover, there are different options for the types of property rights exercised over sequestered carbon, with the two 
main forms being: 

•	 Simple	ownership	over	the	carbon	sequestered,	where	carbon	ownership	and	the	rights	to	the	sequestration	
potential are likely to be linked to ownership of physical resources, such as the land and trees (Peskett 
and Brodnig 2011).

•	 Usufruct	rights	over	the	land	and	forests	that	contain	carbon:	These	comprise	the	range	of	legal	rights	
and agreements whereby an entity may use and derive benefit from property that belongs to another 
entity, provided the property is not impaired. A usufruct right may include the right to take something 
from the land or the right to keep something on the land. A wide range of property rights may accrue 
to entities that can use biological resources in certain ways without actually owning those resources 
themselves. Leases, easements and profits à prendre are different types of usufruct rights  (Takacs 2009).

Resulting from these, the following may arise for the context of REDD-plus:

•	 Carbon	credit:	 an	amount	equivalent	 to	 the	carbon	 (or	carbon	dioxide)	 sequestered	 in,	or	emissions	
avoided from, a carbon sink. Such a credit may be bought and sold in the voluntary or regulatory 
carbon markets, and may allow its buyer to compensate an equivalent amount of carbon emissions. 
These carbon credits have different names (and acronyms) depending on where and under what legal 
mechanisms or standards they are created or traded (Takacs 2009).

II.1 REDD-plus under the UNFCCC: From Bali over Cancun to Warsaw
 
Being first introduced as a topic in the international climate debate during the Eleventh Conference of the Parties of the 
UN Framework Convention on Climate Change (UNFCCC) in Montreal in 2005 by a group of rainforest countries,5  

REDD-plus emerged as a concrete part of the climate change negotiations during the Thirteenth Conference of the 
Parties of the UNFCCC in Bali in 2007. The Bali Action Plan provided the road map for the “full, effective and 

5 The issue was taken up by the COP11 in response to a request by Papua New Guinea and Costa Rica, supported by other countries, to 
include an agenda item on “Reducing emissions from deforestation in developing countries: approaches to stimulate action.” In the decision 
(UNFCCC-COP 2005), the COP invited parties and accredited observers to submit their views on the issue, including recommendations on 
any further process for deliberation.
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sustained implementation of the Convention through long-term cooperative action, now, up to and beyond 2012,” 
which included enhancing national and international measures on mitigation. These measures included: 

“Policy approaches and positive incentives on issues relating to reducing emissions from deforestation and forest 
degradation in developing countries; and the role of conservation, sustainable management of forests and 
enhancement of forest carbon stocks in developing countries.” 6  

Although the Fifteenth Conference of Parties in Copenhagen included a statement on REDD-plus that did not reach 
an agreement, it was during the Sixteenth Conference of the Parties of the UNFCCC in Cancun where REDD-plus 
was agreed upon to  include mitigation in the forest, namely through eligible activities as follows:

“(a) Reducing emissions from deforestation;
(b) Reducing emissions from forest degradation;
(c) Conservation of forest carbon stocks;
(d) Sustainable management of forests;
(e) Enhancement of forest carbon stocks.” 7 

Although the objectives of REDD-plus may be laudable, there have been experiences in other parts of the globe 
where projects have been implemented without taking into account the rights of indigenous and local communities 
resulting in social conflict. Thus, with REDD-plus, safeguard policies have also been discussed as a key issue in its 
implementation. Countries have to ensure that the implementation of REDD-plus activities do not negatively affect 
indigenous and local communities that reside in the forests. Thus, in the Sixteenth Conference of the Parties of the 
UNFCCC, safeguards were also added as a key component of REDD-plus (UNFCCC-COP 2011, paragraph 71 [d]). 
Seven safeguard measures enumerated in Appendix 1 of the Cancun Agreement include parties ensuring:

“(a) That actions complement or are consistent with the objectives of national forest programmes and relevant 
international conventions and agreements;

(b) Transparent and effective national forest governance structures, taking into account national legislation and 
sovereignty;

(c) Respect for the knowledge and rights of indigenous peoples and members of local communities, by taking into 
account relevant international obligations, national circumstances and laws, and noting that the United 
Nations	General	Assembly	has	adopted	the	United	Nations	Declaration	on	the	Rights	of	Indigenous	Peoples;

(d) The full and effective participation of relevant stakeholders, in particular indigenous peoples and local 
communities, in the actions referred to in paragraphs 70 and 72 of this decision;

(e) That actions are consistent with the conservation of natural forests and biological diversity, ensuring that the 
actions referred to in paragraph 70 of this decision are not used for the conversion of natural forests, but are 
instead used to incentivize the protection and conservation of natural forests and their ecosystem services, and 
to enhance other social and environmental benefits;

(f ) Actions to address the risks of reversals;

(g) Actions to reduce displacement of emissions” (Appendix 1, Cancun Agreement).
 
In	addition	to	these	seven	safeguards,	the	COP	16	Decision	also	requests	developing	countries	undertaking	REDD-
plus activities to develop – with technical and financial assistance from developed countries – “a summary of information 
on how the [Cancun] safeguards are being addressed and respected.”8  This so-called Safeguard Information System (SIS) 
is intended to help promote transparency, guard against unintended social and environmental consequences, and 

6	Paragraph	(1)(b)(iii),	Report	of	the	Conference	of	the	Parties	on	its	thirteenth	session,	held	in	Bali	from	3	to	15	December	2007-Addendum,	
FCCC/CP/2007/6/Add.1,	14	March	2008.
7 Section 70, Cancun Agreement; UNFCCC, Report of the Conference of the Parties on its sixteenth session, held in Cancun from 29 November 
to	10	December	2010	FCCC/CP/2010/7/Add.1	Decision	1/CP.16
8 Decision 12/CP.17.
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provide information on the impact of REDD-plus actions.9 At its 17th session in Durban in 2011, the Conference of 
the Parties to the UNFCCC agreed on broad provisions for guidance, including that national safeguards information 
systems “should take into account national circumstances, recognize national legislation” and “build upon existing systems, 
as appropriate.”10	These	provisions	for	guidance	were	completed	at	COP	19	held	in	Warsaw,	Poland,	in	2013	where	
parties to the UNFCCC adopted the “Warsaw Framework for REDD-plus,” which includes a decision on REDD-plus 
finance clearly requiring “developing parties seeking to obtain and receive results-based payments” to provide information 
on how all the safeguards “have been addressed and respected before they can receive results-based payments” (emphasis 
added).11

 
The decisions relating to REDD-plus safeguards, agreed upon by the Conference of the Parties to the UNFCCC, 
provide broad guidance to REDD-plus implementing countries and do not guarantee that the rights of indigenous 
and local communities, potentially affected by REDD-plus activities, are comprehensively addressed and protected. 
Yet, they provide a starting point for REDD-plus countries for discussing safeguard measures that need to be further 
strengthened at the national level.

II.2 Other multilateral international agreements relating to REDD-plus

The Cancun decision is noteworthy in that it expanded the safeguards to take into account “relevant international 
obligations,” particularly noting the United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP). 
Thus, other noteworthy international agreements that should be taken into account in implementing REDD-plus 
in the Philippine context include other multilateral environmental agreements such as the Convention on Biological 
Diversity (CBD), human rights agreements and agreements pertaining to indigenous peoples’ rights.

II.2.1 Convention on Biological Diversity (CBD) and the Nagoya Protocol on access and benefit sharing

In the Tenth Conference of the Parties of the CBD, REDD has been one of the highlighted discussion points in the 
topic	of	forest	biodiversity.	Decision	X/33	of	the	Conference	of	the	Parties	of	the	CBD	likewise	emphasized	the	need	
to adopt measures to ensure that biodiversity is not threatened as a result of REDD-plus activities. In particular, it 
called for Parties to 

“(m) Consider the achievement of multiple benefits, including ecological, social, cultural and economic benefits, 
between ecosystem-based approaches for climate change mitigation and adaptation activities;

(n)	 Implement	 ecosystem-management	activities,	 including	 the	protection	 of	natural	 forests,	natural	 grasslands	
and peatlands, the sustainable management of forests considering the use of native communities of forest species 
in reforestation activities, sustainable wetland management, restoration of degraded wetlands and natural 
grasslands, conservation of mangroves, salt marshes and seagrass beds, sustainable agricultural practices and 
soil management, amongst others, as a contribution towards achieving and consistent with, the objectives of 
the United Nations Framework Convention on Climate Change, the United Nations Convention to Combat 
Desertification, the Ramsar Convention on Wetlands and the Convention on Biological Diversity;

(o)	 In	forest	landscapes	subject	to	harvesting,	clearing	and/or	degradation,	implement,	as	appropriate,	improved	
land management, reforestation and forest restoration prioritizing the use of native communities of species, 
to improve biodiversity conservation and associated services while sequestering carbon and limiting the 
degradation and clearing of native primary and secondary forests;

(p) When designing, implementing and monitoring afforestation, reforestation and forest restoration activities for 
climate-change mitigation consider conservation of biodiversity and ecosystem services through, for example:

(i) Converting only land of low biodiversity value or ecosystems largely composed of non-native species, and 
preferably degraded ones;

(ii) Prioritizing, whenever feasible, local and acclimated native tree species when selecting species for planting;

9 GIZ, Supporting REDD+ Discussion Paper, unpublished.
10 Decision 12/CP.17
11 Decision 9/CP.19
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(iii) Avoiding invasive alien species;

(iv) Preventing net reduction of carbon stocks in all organic carbon pools;

(v) Strategically locating afforestation activities within the landscape to enhance connectivity and increase the 
provision of ecosystem services within forest areas;

(q) Enhance the benefits for, and avoid negative impacts on, biodiversity from reducing emissions from 
deforestation and forest degradation and the role of conservation, sustainable management of forests and 
enhancement of forest carbon stocks in developing countries, and other sustainable land management and 
biodiversity conservation and sustainable-use activities, taking into account the need to ensure the full and 
effective participation of indigenous and local communities in relevant policy-making and implementation 
processes, where appropriate; and to consider land ownership and land tenure, in accordance with national 
legislation.”

It should be noted that although the Cancun decision speaks of a general “respect for the knowledge and rights of indigenous 
peoples and members of local communities” and the need for “full and effective participation of all stakeholders,” Decision 
X/33	goes	further	by	particularizing	that	in	the	context	of	REDD-plus,	Parties	should	consider	land	ownership	and	
land tenure as well. The Sixteenth Subsidiary Body on Scientific, Technical and Technological Advice (SBSTTA) of the 
CBD provided recommendations to the Conference of the Parties to “reduce the risks of the displacement of deforestation 
and forest degradation and other risks to biodiversity and to indigenous and local communities” through:

•	 comprehensive	land	use	planning	at	the	appropriate	spatial	scale,	applying	the	ecosystem	approach	and	
its operational guidance, when planning and undertaking REDD-plus activities; 

•	 promoting	broad	country	participation	in	all	phases	of	REDD-plus,	and	ensuring	the	full	and	effective	
participation of indigenous and local communities;

•	 enhancing	the	multiple	benefits	of	REDD-plus	for	biodiversity	and	indigenous	and	local	communities;
•	 ensuring	that	changes	in	biodiversity	across	all	main	terrestrial	and	freshwater	ecosystems	are	monitored,	

in the framework of monitoring achievement of the Strategic Plan for Biodiversity 2011-2020 and its 
Aichi targets, and promoting regional collaboration for monitoring and assessment.

The Sixteenth SBSTTA further recommended three other safeguard standards for Parties to review for their guidance:

•	 UN-REDD	Programme	Social	and	Environmental	Principles	and	Criteria;
•	 Forest	Carbon	Partnership	Facility	(FCPF)	Readiness	Fund	Common	Approach	to	Environmental	and	

Social Safeguards for Multiple Delivery Partners and its underlying operational policies of the World 
Bank; and

•	 REDD-plus	Social	&	Environmental	Standards	(REDD-plus	SES)

The Sixteenth SBSTTA also took note of the potential risks that “REDD-plus activities could alter and even undermine 
the traditional way of life and related knowledge and customary practices of indigenous and local communities, with a view 
to exploring ways of mitigating this risk by promoting and supporting customary sustainable use as well as the active use of 
traditional knowledge.”

In the implementation of REDD-plus, Parties should also take note of the obligations set forth in the Nagoya Protocol 
on Access and Benefit Sharing.12  Although the Nagoya Protocol on Access and Benefit Sharing only applies to the 
use of the genetic resources in the forest and not for the use as a commodity, there may be instances when there is 
utilization of traditional knowledge of indigenous peoples and local communities in relation to the operationalization 
of a REDD-PLUS project. In these situations, over and above the safeguards provided by REDD-plus, the requirements 
of the Nagoya Protocol on “prior informed consent” subject to “mutually agreed terms” must be applied. 

12 The Philippines has not yet ratified the Nagoya Protocol on Access and Benefit Sharing but has domestic laws on access and benefit sharing such 
as the Wildlife Resources Conservation and Protection Act and the Indigenous Peoples Rights Act.
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II.3 REDD-plus and international human rights law

II.3.1 International instruments and discourse on REDD-plus and the rights of indigenous peoples and local communities
Both the UNFCCC and CBD decisions have strongly expressed the need to look at safeguards in relation to 
indigenous peoples and local communities, especially in relation to land tenure, displacement and benefit sharing. It 
is imperative, therefore, that in any implementation of REDD-plus, countries take into account international human 
rights obligations under relevant UN Declarations and treaties.

II.3.2 United Nations Declaration on the Rights of Indigenous Peoples
The Cancun Agreements take particular note of the UN Declaration on the Rights of Indigenous Peoples. A 
fundamental right that the UNDRIP recognizes is the rights of indigenous peoples to self-determination.13 The right 
to self-determination is further defined as that right to “freely determine their political status and freely pursue their 
economic, social and cultural development.”14 Anaya opines that there are several international norms that are included 
in the concept of the right to self-determination, namely: non-discrimination, cultural integrity, land and resources, 
social	welfare	and	development,	and	self-government	(Anaya	2004,	p.	129).	

Thus, an integral aspect of self-determination is the right to the land and their resource, especially the right to be secure 
in the rights to their ancestral domain. UNDRIP recognizes that:

“1.	 Indigenous	peoples	have	the	right	to	the	lands,	territories	and	resources	which	they	have	traditionally	owned,	
occupied or otherwise used or acquired. 

2.	 Indigenous	peoples	have	the	right	to	own,	use,	develop	and	control	the	lands,	territories	and	resources	that	they	
possess by reason of traditional ownership or other traditional occupation or use, as well as those which they 
have otherwise acquired. 

3. States shall give legal recognition and protection to these lands, territories and resources. Such recognition shall 
be conducted with due respect to the customs, traditions and land tenure systems of the indigenous peoples 
concerned.” 15

These rights imply that in the implementation of REDD-plus projects, the rights of indigenous peoples to their 
ancestral domain should be secure and should not be compromised. Note that UNDRIP makes mention not just 
of land but includes territories and resources. These naturally imply that trees and other forest resources, including 
carbon, are part of the ancestral territory. UNDRIP goes even further in guaranteeing not just tenure but the right to 
be “secure in the enjoyment of their own means of subsistence and development, and to engage freely in all their traditional 
and other economic activities.”16 Indigenous peoples “deprived of their means of subsistence and development are entitled to 
just and fair redress.”17  This right is a reiteration of the common Article 1.2 of the International Covenant on Civil and 
Political Rights (ICCPR) as well as the International Covenant on Economic, Social and Cultural Rights (ICESCR).

“All peoples may, for their own ends, freely dispose of their natural wealth and resources without prejudice to any 
obligations arising out of international economic co-operation, based upon the principle of mutual benefit, and 
international	law.	In	no	case	may	a	people	be	deprived	of	its	own	means	of	subsistence.”

13	Art.	3,	UNDRIP.
14	Art.	3,	UNDRIP.
15	Art.	26,	UNDRIP.
16 Art. 20(1), UNDRIP.
17 Art. 20(2), Id.
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The Human Rights Committee has had occasion to rule on the issue of the use of land and resources in 
the case of Ominayak and the Lake Lubicon Band vs. Canada.1 In the Ominayak case, the government 
of the state of Alberta contracted out the land and resources of the native American Lubicon Cree to 
oil, gas and timber companies. The operations of these companies affected the traditional livelihood 
and way of lives of the Cree, including their means of subsistence. The case was decided on a technical 
ground in that only individuals or groups are allowed to file a case under Optional Protocol No. 1 of 
the	ICCPR	in	relation	to	Article	6	to	27	of	the	treaty.	Violations	of	the	right	to	self-determination	
are not covered by the Optional Protocol. However, committee members opined that although the 
violations are

“couched in terms of alleged breaches of the provisions of article 1 of the Covenant, there is no doubt that 
many of the claims presented raise issues under article 27. The Committee recognizes that the rights protected 
by article 27, include the right of persons, in community with others, to engage in economic and social 
activities which are part of the culture of the community to which they belong.2

The case was still eventually dismissed. According to the Committee

“Sweeping	allegations	concerning	extremely	serious	breaches	of	other	articles	of	the	Covenant	(6,	7,	14,	
para.	1,	and	26),	made	after	the	communication	was	declared	admissible,	have	not	been	substantiated	
to the extent that they would deserve serious consideration. The allegations concerning breaches of 
articles	17	and	23,	paragraph	1,	are	similarly	of	a	sweeping	nature	and	will	not	be	taken	into	account	
except in so far as they may be considered subsumed under the allegations which, generally, raise issues 
under article 27.”3

The	implications	of	the	decision	in	Ominayak	was	further	elaborated	in	General	Comment	No.	23(50)	
on Art. 27.4  The General Comment explains that 

“With regard to the exercise of the cultural rights protected under article 27, the Committee observes that 
culture manifests itself in many forms, including a particular way of life associated with the use of land 
resources, specially in the case of indigenous peoples. That right may include such traditional activities as 
fishing or hunting and the right to live in reserves protected by law. [Footnote: See Notes 1 and 2 above, 
communication	No.	167/1984	 (Bernard	Ominayak,	Chief	of	 the	Lubicon	Lake	Band,	 v.	Canada),	
views	adopted	on	26	March	1990	and	communication	No.	197/1985	(Kitok	v.	Sweden),	views	adopted	
on 27 July 1988.] The enjoyment of those rights may require positive legal measures of protection and 
measures to ensure the effective participation of members of minority communities in decisions which 
affect them”5

1	Chief	Bernard	Ominayak	and	Lubicon	Lake	Band	v.	Canada,	CCPR/C/38/D/167/1984,	UN	Human	
Rights	Committee	(HRC),	26	March	1990,	http://www.unhcr.org/refworld/docid/4721c5b42.html,	
accessed 8 May 2012.
2 Id., p. 27.
3 Id.
4	A/49/40,	Vol.	I	(1994),	Annex	V	(p.	107-110);	CCPR/C/21/Rev.1/Add.5.
5 Id.

The General Comment in the Ominayak case (see textbox), referring to “positive legal measures” to protect indigenous 
peoples’ cultural rights, including the use of land, is particularly relevant in the case of REDD-plus. Not only are the 
rights of the indigenous peoples contained in the UNDRIP, it also forms part of the obligation of state parties to the 
ICCPR such as the Philippines to ensure that they do not violate the same. REDD-plus projects should not result 
in the deprivation of indigenous peoples of their means of subsistence, amounting to a deprivation of their right to 
culture under Art. 27 of the ICCPR. Thus, REDD-plus projects that will have the effect of restricting livelihoods of 
indigenous communities must carefully take note that they are not in violation of this ruling of the Committee.
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The right to self-determination also includes the right to self-governance. Self-governance includes the right to decide 
what activities take place within their territory. The UNDRIP confirms different levels of rights associated with this 
decision-making process. Article 18 of UNDRIP confirms that “indigenous peoples have the right to participate in 
decision-making in matters which would affect their rights…” and that States shall “consult and cooperate in good faith 
with the indigenous peoples concerned through their own representative institutions in order to obtain their free, prior and 
informed consent18 before adopting and implementing legislative or administrative measures that may affect them.”19  Thus, 
any REDD-plus project must procure the free and prior informed consent of the indigenous peoples before they 
commence.

Over and above the required free and prior informed consent necessary for REDD-plus projects within ancestral 
domain areas, the UNDRIP also requires that “[i]ndigenous peoples shall not be forcibly removed from their lands or 
territories. No relocation shall take place without the free prior and informed consent of the indigenous peoples concerned and 
after agreement on just and fair compensation and, where possible, with the option of return.”20 Thus, indigenous peoples 
should not be forcibly removed from their land and territories to accommodate REDD-plus projects without FPIC.

As early as 1997, even before the UNDRIP was adopted, the Committee on the Elimination of Racial Discrimination 
under the auspices of the International Convention on the Elimination of All Forms of Racial Discrimination 
already took note of the plight of the indigenous peoples, in that they have been “deprived of their human rights 
and fundamental freedoms and in particular that they have lost their land and resources to colonists, commercial 
companies and State enterprises,” thereby jeopardizing their “culture and their historical identity.”21 The Committee, 
thus, called upon states to

“recognize and protect the rights of indigenous peoples to own, develop, control and use their communal lands, 
territories and resources and, where they have been deprived of their lands and territories traditionally owned 
or otherwise inhabited or used without their free and informed consent, to take steps to return those lands and 
territories. Only when this is for factual reasons not possible, the right to restitution should be substituted by the 
right to just, fair and prompt compensation. Such compensation should as far as possible take the form of lands and 
territories.”

This	reiterates	some	of	the	concepts	laid	out	in	the	Ominayak	case	and	in	General	Comment	No.	23	(see	textbox)	of	the	
Human Rights Committee relating to the right to culture, economic and social rights. In particular, the Committee on 
the Elimination of Racial Discrimination called upon States to “provide indigenous peoples with conditions allowing for 
a sustainable economic and social development compatible with their cultural characteristics.” When the land and resources 
are taken without the free and prior informed consent of indigenous peoples, it is likely that cultural rights are likewise 
affected, thereby violating state obligation in various human rights treaties. 

REDD-plus projects may have particular effects on the economic status and livelihoods of indigenous peoples by 
restricting their access to the forest and the forest resources. The government must develop safeguard policies to ensure 
that the rights of indigenous peoples are not violated by the entry of a REDD-plus project.

II.3.3 International Labour Organization (ILO) Convention No. 169
Besides	the	UNDRIP,	the	International	Labour	Organization	(ILO)	Convention	No.	169	Concerning	Indigenous	and	
Tribal Peoples in Independent Countries (1989) also bolsters the assertion that indigenous peoples own the carbon in 
the trees within their ancestral territories. Article 15 provides that:

“The right of the peoples concerned to the natural resources pertaining to their lands shall be specially safeguarded. 
These rights include the right of these peoples to participate in the use, management and conservation of these 
resources.”22 

18 Within UNDRIP, FPIC refers to free prior and informed consent, and the Indigenous Peoples Rights Act (IPRA) refers to it as free and prior 
informed consent. The latter puts emphasis on the information sharing, which should be done prior to the consent-getting process. 
19 Art. 19, UNDRIP.
20 Art. 10, UNDRIP.
21	CERD	General	Recommendation	No.	23:	Indigenous	Peoples,	U.N.	Doc.	A/52/18,	annex	V,	http://www.unhchr.ch/tbs/doc.nsf/%28Symbol%2
9/73984290dfea022b802565160056fe1c?Opendocument#*%2F,	accessed	on	May	23,	2012.
22 Article 15, Section 2 addresses “cases in which the State retains ownership of mineral or sub-surface resources or rights to other resources pertaining to 
lands” does not apply. Most states have never claimed ownership of carbon in trees, and therefore, they cannot be said to have “retained” ownership 
(La	Viña	and	Lynch	2011,	p.	13).
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II.3.3.1 FAO Voluntary Guidelines
The need to ensure land tenure rights and forest tenure security not just for indigenous peoples but for forest-dependent 
local communities is also laid down under the new FAO Voluntary Guidelines on the Responsible Governance of 
Tenure of Land, Fisheries and Forests in the Context of National Food Security officially endorsed by the Committee 
on World Food Security on 11 May 2012. Although the guidelines to which also the Philippines subscribe are voluntary 
in nature, they are intended to provide guidance on how to “improve the governance of tenure of land, fisheries and forests 
with the overarching goal of achieving food security for all and to support the progressive realization of the right to adequate 
food in the context of national food security” (FAO 2012b). REDD-plus activities clearly fall under the scope of the 
voluntary guidelines as forest-related activities. 

The Guidelines provide a standard in how states use and control natural resources, including forests. The states are 
called on to “determine the use and control of these resources in light of broader social, economic and environmental 
objectives. They should ensure that all actions are consistent with their existing obligations under national and international 
law, and with due regard to voluntary commitments under applicable regional and international instruments” (FAO 2012b, 
Section 8.1). Corollarily, “policies for allocation of tenure rights should be consistent with broader social, economic and 
environmental objectives. Local communities that have traditionally used the land, fisheries and forests should receive due 
consideration in the reallocation of tenure rights. Policies should take into account the tenure rights of others, and anyone who 
could be affected should be included in the consultation, participation and decision-making processes. Such policies should 
ensure that the allocation of tenure rights does not threaten the livelihoods of people by depriving them of their legitimate access 
to these resources” (FAO 2012b, Section 8.7).

The Voluntary Guidelines also provide a good benchmark to define how carbon rights are legally defined and understood 
at the national level as it provides for guideposts on how and when other forest tenure rights, like carbon rights, should 
be issued. Thus, although the Voluntary Guidelines recognize the authority of the state to allocate tenure rights over 
the forests, it also exhorts the state to provide “safeguards to avoid infringing on or extinguishing tenure rights of others, 
including legitimate tenure rights that are not currently protected by law.	In	particular,	safeguards	should	protect	women	and	
the vulnerable who hold subsidiary tenure rights, such as gathering rights” (FAO 2012b, Section 7.1).

The Voluntary Guidelines provide for specific measures in relation to customary tenure systems of indigenous peoples 
and local communities. It provides that states “should meet their relevant obligations and voluntary commitments to protect, 
promote	and	implement	human	rights,	including	as	appropriate	from	the	International	Labour	Organization	Convention	
(No.	169)	Concerning	Indigenous	and	Tribal	Peoples	in	Independent	Countries,	the	Convention	on	Biological	Diversity	and	
the	United	Nations	Declaration	on	the	Rights	of	Indigenous	Peoples”	(FAO	2012b,	Section	9.3)	and	also	“acknowledge that 
land, fisheries and forests have social, cultural, spiritual, economic, environmental and political value to indigenous peoples 
and other communities with customary tenure systems” (FAO 2012b, Section 9.1).

In defining national policies relating to REDD-plus, especially in defining who has rights to carbon sequestration, 
states are exhorted to “take into account the social, cultural, spiritual, economic and environmental values of land, fisheries 
and forests held under tenure systems of indigenous peoples and other communities with customary tenure systems. There 
should be full and effective participation of all members or representatives of affected communities, including vulnerable 
and marginalized members, when developing policies and laws related to tenure systems of indigenous peoples and other 
communities with customary tenure systems” (FAO 2012b, Section 9.7).

States are likewise exhorted to “protect indigenous peoples and other communities with customary tenure systems against 
the unauthorized use of their land, fisheries and forests by others” (FAO 2012b, Section 9.8). The right to FPIC and 
meaningful consultation is likewise reiterated in the Voluntary Guidelines. 

“States and other parties should hold good faith consultation with indigenous peoples before initiating any project 
or before adopting and implementing legislative or administrative measures affecting the resources for which the 
communities hold rights. Such projects should be based on an effective and meaningful consultation with indigenous 
peoples, through their own representative institutions in order to obtain their free, prior and informed consent under 
the	United	Nations	Declaration	of	Rights	of	Indigenous	Peoples	and	with	due	regard	for	particular	positions	and	
understandings of individual States. Consultation and decision-making processes should be organized without 
intimidation and be conducted in a climate of trust. The principles of consultation and participation, as set out 
in paragraph 3B.6, should be applied in the case of other communities described in this section” (FAO 2012b,        
Section 9.9). 
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The Voluntary Guidelines likewise provide for recommendations in relation to processing tenurial rights. Allocation 
of rights should be done in a transparent and participatory manner “using simple procedures that are clear, accessible and 
understandable to all, especially to indigenous peoples and other communities with customary tenure systems” (FAO 2012b, 
Section 8.9). Prevention of corruption in relation to tenure systems of indigenous peoples and local communities is 
likewise an area of concern of the Voluntary Guidelines (FAO 2012b, Section 9.12).

II.3.4 REDD-plus and the right to development
The	UN	Declaration	on	the	Right	to	Development	of	1986	(United	Nations	General	Assembly	1986)	has	not	only	
provided for an international dimension to this right but a local dimension as well. Article 8 of the Declaration looks 
at the obligation of the State at a national level to undertake “measures for the realization of the right to development 
and shall ensure, inter alia, equality of opportunity for all in their access to basic resources, education, health services, food, 
housing, employment and the fair distribution of income. Effective measures should be undertaken to ensure that women 
have an active role in the development process. Appropriate economic and social reforms should be carried out with a view 
to eradicating all social injustices.” At a procedural level, the right to development encompasses the obligation of the 
State to “encourage popular participation in all spheres as an important factor in development and in the full realization of 
all human rights.”

Amartya Sen explains this duality of the right to development in his seminal work entitled “Development as Freedom.” 
Amartya Sen expounds on the constitutive and instrumental roles of freedom in development. Thus, he posits that 
the expansion of freedom is both “(1) the primary end and (2) the principal means of development”	(Sen	1999,	p.	36).	
According to Sen (1999), 

“the substantive freedom include elementary capabilities like being able to avoid such deprivations such as 
starvation, undernourishment, escapable morbidity and premature mortality…” 

Thus, the process of development “has to include the removal of a person’s deprivation”	(Sen	1999,	p.	37).	

Integrally correlated with the substantive freedoms are the instrumental freedoms that, according to him, “contribute to 
the overall freedom people have to live the way they like to live”	(Sen	1999,	p.	38).	He	takes	particular	note	of	instrumental	
types of freedom that should be very instructive in the implementation of REDD-plus, especially in the Philippines. 
Thus,	he	emphasizes	on	the	need	to	enjoy	(Sen	1999,	p.	38):

•	 “political freedom,
•	 economic	facilities,
•	 social	opportunities,
•	 transparency	guarantees,	and
•	 protective	security.”

Political	freedoms,	according	to	Sen	(1999,	p.	38),	refer	to	the	broad	political	entitlements	encompassing	“opportunities 
of political dialogue, dissent, and critique as well as voting rights…” Thus, in relation to REDD-plus, this would refer 
to ensuring the participation of indigenous peoples and local communities in REDD-plus processes at a national and 
sub-national level, especially in aspects that will have a significant impact on their socio-economic and cultural well-
being. 

Economic facilities “refer to the opportunities that individuals respectively enjoy to utilize economic resources for the purpose 
of consumption, or production or exchange”	(Sen	1999,	p.	39).	In	relation	to	REDD-plus,	this	would	refer	to	ensuring	
that local communities continue to have access to forest resources that play a key role in their livelihood, as well as 
ensuring that communities get an equitable share in the benefits of their role in the protection of the forests.

Sen (1999) also refers to social opportunities that are “arrangements that society makes for education, health care and 
so on, which influence the individual’s ability to live better.” In the context of REDD-plus, this refers to building the 
capacities of the community to be more economically viable and ecologically sustainable. These may be in the form of 
technology transfer and other capacity building efforts. Thus, it should be noted that in the design of benefit-sharing 
schemes, building the capacities of the community must form part of the scheme.

Transparency guarantees, however, refer to “the need for openness that people can expect: the freedom to expect the freedom 
to deal with one another under guarantees of disclosure and lucidity… Transparency guarantees (including the right to 
disclosure) can thus be an important category of instrumental freedom. These guarantees have clear instrumental role in 
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preventing corruption, financial irresponsibility and underhand dealings”	 (Sen	 1999,	 pp.	 39–40).	Transparency	 and	
accountability measures are imperative in REDD-plus projects. Certain phases of the project are highly susceptible to 
corruption and underhandedness that safeguard measures must be in place to protect the rights of communities. For 
example, 

“Protective security refers to the ‘social safety net for preventing the affected population from being reduced to abject 
misery, in some cases even starvation and death’	”	(Sen	1999,	p.	40).

II.4 Other safeguard standards

Under the auspices of the Convention on Biological Diversity, a series of expert workshops were conducted on REDD-
plus and biodiversity in 2010-2011. The Executive Secretary of the CBD incorporated the recommendations of the 
workshop in his submission to the Eleventh Conference of the Parties. Below are the workshop recommendations:

“(a) Countries should address safeguards as early as possible when undertaking REDD-plus activities including 
developing their REDD-plus National Strategies. Financial support is required to support countries to meet 
the requirements for implementing safeguards;

(b) Countries are in different stages of preparations for REDD-plus, and the approach to safeguards needs to take 
this into account. There is a need to further enhance capacity across developing countries, at several levels, 
to address safeguards and to fully integrate biodiversity concerns into the planning and implementation of 
REDD-plus;

(c) Addressing safeguards should go hand in hand with aiming to enhance multiple benefits from REDD-plus for 
biodiversity	and	for	indigenous	and	local	communities.	Inter-sectoral	coordination	and	synergies	between	and	
within relevant Ministries are of utmost importance to ensure timely and effective application of safeguards, 
and achieving multiple benefits of REDD-plus;

(d) Clarifying tenure issues remains an urgent challenge for many aspects of REDD-plus, including for applying 
safeguards	related	to	indigenous	and	local	communities.	This	will	require	nationally	specific	solutions.	Impacts	
on indigenous and local communities and benefit-sharing are closely linked to solving land tenure and rights 
issues, including the rights to the carbon stored in forests;

(e) Fair and effective land zoning and land-use planning at the national level would facilitate and ensure that 
risks to biodiversity and indigenous and local communities are addressed in a way consistent with development 
priorities. Particular attention to biodiversity issues may be needed when aiming to increase the forest area in 
the context of REDD-plus, aiming for multi-functional forest landscapes;

(f ) Lack of tangible livelihood benefits to indigenous and local communities and lack of equitable benefit-sharing 
between relevant stakeholders is a possible threat to the success of REDD-plus, and addressing this should be a 
priority;

(g) Effective safeguards hold the potential to improve forest sector governance at all levels, ensure forest tenure security 
and promote sustainable forest management and trade in sustainable forest products. Where appropriate, 
REDD-plus activities should build on effective community-based governance systems, and acknowledge the 
shared responsibility of national governments in strengthening community-based institutions of indigenous 
and local communities with regards to the conservation, sustainable use and management of forests and of 
biodiversity and natural resources; 

(h) Successful implementation of safeguards is dependent on a transparent safeguards information system. 
Identifying	risks	to	biodiversity	and	to	indigenous	and	local	communities,	and	assessing	how	these	risks	are	
addressed through relevant safeguards at national level, could follow a process.” 23

23 Advice on the Application of Relevant REDD-Plus Safeguards for Biodiversity, and on Possible Indicators and Potential Mechanisms to Address 
Impacts	 of	 REDD-Plus	 Measures	 on	 Biodiversity,	 UNEP/CBD/SBSTTA/16/8,	 21	 February	 2012,	 http://www.cbd.int/doc/meetings/sbstta/
sbstta-16/official/sbstta-16-08-en.pdf,	accessed	June	1,	2012,	pp.	9-10.
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Of particular importance in the set of recommendations is the emphasis on the need to clarify tenure issues and the need 
to apply safeguards to indigenous peoples and local communities. Benefits should be clear and tangible to indigenous 
peoples and local communities, and include potentially equitable benefit sharing with relevant stakeholders.

Outside international agreements, the UN-REDD Programme has likewise formulated Social and Environmental 
Principles and Criteria. These include the following:

•	 The	program	must	comply	with	the	principles	of	democratic	governance.
•	 The	program	carefully	assesses	potential	adverse	impacts	on	stakeholders’	long-term	livelihoods	and	mitigates	

effects where appropriate.
•	 The	program	contributes	to	a	low-carbon,	climate-resilient	and	environmentally	sound	development	policy,	

consistent with commitments under international conventions and agreements.
•	 The	program	protects	natural	forest	from	degradation	or	conversion	to	other	land	uses,	including	plantation	

forest.
•	 The	program	increases	benefits	delivered	through	ecosystem	services	and	biodiversity	conservation.
•	 The	 program	must	minimize	 indirect	 adverse	 impacts	 on	 ecosystem	 services	 and	 biodiversity	 (Moss	 and	

Nussbaum 2011, pp. 11–12).

Democratic governance includes principles of transparency and accountability, as well as ensuring broad stakeholder 
participation. UN-REDD pays special attention to the most vulnerable groups and ensures the free and prior informed 
consent of indigenous peoples (Moss and Nussbaum 2011).

Another safeguard that UN-REDD promotes is the need to ensure that the stakeholder’s livelihoods are not adversely 
affected for REDD programs. The core content of the UN-REDD safeguards includes the following: 

•	 Promote	gender	equality;
•	 Program	planning	and	REDD-plus	readiness	activities	are	carried	out	with	attention	to	different	gender	roles	

and women’s empowerment;
•	 Avoid	involuntary	resettlement;
•	 Respect	traditional	knowledge;
•	 The	program	 is	 not	 involved	 and	not	 complicit	 in	 alteration,	 damage	 or	 removal	 of	 any	 critical	 cultural	

heritage or the erosion of traditional knowledge;
•	 Develop	equitable	benefit	distribution	systems.	Benefits	(including	revenues)	are	shared	equitably	(Moss	and	

Nussbaum 2011).

The review of international legal instruments and safeguards relating to REDD-plus and the rights of indigenous’ 
peoples has shown that the compliance with international human rights law, UN Conventions and treaties constitutes a 
necessary precondition for the success of REDD-plus. With social, environmental and governance safeguards currently 
under development, both at the national and international levels, the necessary next steps are the clarification of 
tenure and the safeguards’ application to indigenous peoples and local communities in the Philippines. To inform the 
Philippine discussion on carbon rights and benefit-sharing mechanisms, an overview of international experiences on 
carbon rights in national legislation of other countries will be provided in the next section (Section III).
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III. CARBON RIGHTS IN OTHER COUNTRIES

Except for Australia, most of the other countries in the world have not passed any specific legislation covering carbon 
rights in relation to REDD-plus. Most other jurisdictions, however, have also begun examining the existing legal 
landscape to understand the legal status of carbon rights in the absence of any specific carbon rights legislation. 

This part of the study will examine the various legislations in Australia, as well as studies on the legal status of carbon 
rights in the other countries without specific carbon rights legislation. The survey aims to surface conflicting and 
complementary views on carbon rights across the globe. 

III.1 Australia

Nearly every state in Australia has enacted a law relating to carbon rights. The New South Wales Conveyancing Act 
1919, Section 87a is the first legislation in Australia to recognize carbon rights. The law looks at carbon rights as a 
“component of the broader umbrella of forestry rights”	(Hepburn	2009,	p.	248).	The	law	views	all	forestry	rights	as	“profit 
à prendre land interests”24 consisting of the following: 

“(a) the profit from the land is taken to be the legal, commercial or other benefit (whether present or future) 
of carbon sequestration by any existing or future tree or forest on the land that is the subject of the carbon 
sequestration right, 

(b) the right to take something from the land is taken to be the right to the benefit conferred by the carbon 
sequestration right.” 25

Forest rights include the following:

“(a) an interest in the land pursuant to which a person having the benefit of the interest is entitled: 

(i) to enter the land and establish, maintain and harvest (or to maintain and harvest) a crop of trees on the 
land, or 

(ii) to enter the land and establish, maintain and harvest (or to maintain and harvest) a crop of trees on the 
land and to construct and use such buildings, works and facilities as may be necessary or convenient to 
enable the person to establish, maintain and harvest the crop, or 

(b) a carbon sequestration right in respect of the land, or 
(c) a combination of the interest and right referred to in paragraphs (a) and (b).” 26 

Carbon sequestration right, in turn, is defined in relation to land as “a right conferred on a person by agreement or 
otherwise to the legal, commercial or other benefit (whether present or future) of carbon sequestration by any existing or future 
tree or forest on the land after 1990.”27 Other incidental forest rights may be included in a forestry covenant, such as:
  

“(a) the construction and maintenance of access roads within the land, 
(b) the erection and maintenance of fencing on the land, 
(c) the provision and maintenance of water supplies within the land, 
(d) the provision of access to or the maintenance of trees or forests on land that is the subject of any carbon 

sequestration right, or 
(e) the ownership of any tree or trees on land that is the subject of a forestry right to be vested in the person who 

owns the forestry right…” 28 

These forestry covenants are “treated as purely incidental to forestry rights and are therefore characterized as general 
maintenance obligations rather than constituents of the underlying land encumbrance” (Hepburn 2009). 

24 According to the sixth edition of Black’s Law Dictionary from 1990, “profit à prendre” or “right of common” is the “right exercised by one person in 
the soil of another, accompanied with participation in the profits of the soil thereof. A right to take art of the soil or produce of the land. A right to take from 
the soil, such as by logging, mining, drilling. The taking (profit) is the distinguishing characteristics from an easement.”
25 Section 88AB, New South Wales Conveyancing Act 1919.
26 Section 87a, New South Wales Conveyancing Act 1919.
27 Section 87a, New South Wales Conveyancing Act 1919.
28 Section 87a, New South Wales Conveyancing Act 1919.
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Tasmania treats carbon sequestration rights in a similar manner. A forestry right shall “be deemed to be a profit à prendre 
but shall not confer a right of exclusive possession of the land to which it relates.”29 The carbon sequestration rights may be 
registered “against the title of the estate of the owner of the land in the same manner as that applicable to a profit à prendre 
that is not a forestry right.”30 A forestry right that is in whole or in part of a carbon sequestration right, “the profit à 
prendre that is taken to exist under subsection (1) in relation to the carbon sequestration right consists of the legal, commercial 
or other benefit (whether present or future) of carbon sequestration by any existing or future tree or forest on the land.”31 

Queensland carbon rights law is slightly different in that it treats carbon sequestration rights as a “natural resource 
product.” The law defines natural resource product to include any of the following:
 

“(a) all parts of a tree or vegetation, whether alive or dead, including parts below the ground;
(b) carbon stored in a tree or vegetation;
(c) carbon sequestration by a tree or vegetation.” 32 

A registered proprietor may “enter into an agreement with another party over a ‘natural resource product’ on the land” 
(Hepburn 2009). The law, in turn, defines natural resource products to include trees, vegetation and roots; carbon 
stored in a tree or vegetation; and carbon sequestration by a tree or vegetation (Hepburn 2009). The agreement may 
vest all or a part of the natural resource product in another party, grant another party the right to enter the land and 
maintain or harvest the natural resource product, or grant another person the right to deal with the natural resource 
product (Hepburn 2009). Unlike the carbon rights legislation of New South Wales, creation of carbon rights is only by 
way of a specific agreement and does not include implied or prescriptive rights (Hepburn 2009).

The	Western	Australia	Carbon	Rights	Act	2003	provides	a	different	scheme	as	well.	It	requires	registration	“for the 
creation of a carbon right in respect of freehold land or Crown land.”33 Upon registration, a separate interest on the land 
is created in favor of the one who registers the carbon right,34 and the one who causes the registration is the proprietor 
of the interest.35  Limitations on carbon rights set by the law are as follows:

•	 “No	more	than	one	carbon	right	form	can	be	registered	at	any	particular	time	in	respect	of	the	same	area	of	
land.”36 

•	 “A	proprietor	of	a	carbon	right	has	the	legal	and	commercial	benefits	and	risks	arising	from	changes	to	the	
atmosphere that are caused by carbon sequestration and carbon release occurring in or on land in respect of 
which the carbon right is registered.” 37

•	 “A	carbon	right	does	not	confer	any	right	of	possession38	and is not a subdivision of land.” 39 

Similar to other states, carbon covenants may also be entered into and registered on the title of the land similar to an 
encumbrance. The carbon covenant is then “treated as an underlying carbon sequestration right” (Hepburn 2009, p. 
8). Not all carbon covenants have a proprietary status because it is possible to have a carbon right without a carbon 
covenant, but it is not possible to have a carbon covenant without a carbon right (Hepburn 2009).

The 2000 South Australia Forest Property Act introduced the concept of carbon rights in the jurisdiction. Section 7(b) 
of the law includes and confers, among others, “a right (exclusive of the right of the owner of the land) to the commercial 
exploitation of the carbon absorption capacity of the relevant forest vegetation” when a forest property agreement is entered 
into. Other interests conferred by the forest property agreement include “ownership of the forest vegetation to which it 
relates”40 and “an interest in the nature of a profit à prendre in the land on which the forest vegetation is being, or is 
to be, grown.”41 

29 Forestry Rights Registration Act 1990 (Tas), Section 5.1.
30 Forestry Rights Registration Act 1990 (Tas), Section 5.2
31	Forestry	Rights	Registration	Act	1990	(Tas),	Section	5.4.
32	Section	61J,	Queensland	Forestry	Act	of	1959,	as	amended.
33 Art. 5.1.
34	Art.	6(1)(a),	Western	Australia	Carbon	Rights	Act	of	2003.
35	Art.	6(1)(b),	Western	Australia	Carbon	Rights	Act	of	2003.
36	Art.	7(2),	Western	Australia	Carbon	Rights	Act	of	2003.
	37 Art. 7(a), 2000 South Australia Forest Property Agreement Act.
38 Art. 7(c), 2000 South Australia Forest Property Agreement Act.
39	Art.	8(1),	Western	Australia	Carbon	Rights	Act	of	2003.
40 Art. 7(a), 2000 South Australia Forest Property Agreement Act.
41 Art. 7(c), 2000 South Australia Forest Property Agreement Act.
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The 2000 South Australia Forest Property Act was eventually amended by the Forest Property (Carbon Rights) 
Amendment	Act	2006.	The	amendment	now	clearly	classifies	carbon	absorption	capacity	of	forest	vegetation	to	be	a	
property right.42  The amendment also provides for some characteristics of carbon rights:

“(1) The capacity of forest vegetation to absorb carbon from the atmosphere is a form of property (a carbon right) 
in the nature of a chose in action.

(2) A carbon right attaches to the forest vegetation to which it relates, and ownership of the right passes with 
ownership of the forest vegetation unless ownership of the right is separated from ownership of the forest 
vegetation under a forest property agreement.

(3) A forest property agreement may relate to carbon rights in respect of the past absorption of carbon from the 
atmosphere as well as to those in respect of the absorption of carbon from the atmosphere during the currency 
of the agreement.” 43 

Moving from the description of carbon rights as profit à prendre, the new law now describes carbon rights as choses 
in action. The 1990 Black’s Law Dictionary defines a chose in action as a “personal right not reduced into possession, but 
recoverable	by	a	suit	at	law.	It	is	a	right	to	personal	things	of	which	the	owners	as	not	the	possession	but	only	the	right	of	action	
for their possession. The phrase includes all personal chattels which are not in possession; and all property in action which 
depends entirely on contracts express or implied. A right to receive or recover a debt, demand, or damages on a cause of action 
ex contrata or for a tort or omission of duty.”

The amendment also expands the concept of forest property agreements. There are now two types of forest agreements: 
(a) vegetation agreements and (b) carbon rights agreements. The amendment allows the segregation of the “ownership 
of carbon rights from ownership of the vegetation to which the carbon rights relate by transferring ownership of the carbon 
rights from the owner of the vegetation (the transferor) to another (the transferee)” under a forest property (carbon rights) 
agreement.44 However, such segregation must be with consent of the owners of the land or their assignees.

“(5)	If	ownership	of	land	has	been,	or	is	to	be,	separated	from	ownership	of	forest	vegetation	growing	or	to	be	grown	
on the land, a forest property (carbon rights) agreement may only be made if both the owner of the land and 
the owner, or prospective owner, of the forest vegetation are parties to the agreement. 

(6)	 If	the	owner	of	land	on	which	forest	vegetation	is	growing	or	is	to	be	grown	has	entered	into,	or	is	about	to	enter	
into, a forest property (carbon rights) agreement, a forest property (vegetation) agreement separating ownership 
of the land from ownership of the forest vegetation may only be made if both the owner of the land and the 
owner, or prospective owner, of the carbon rights are parties to the agreement.” 45 

The law requires “(i) the holder of a registered encumbrance over the land; and (ii) the holder of any registered mortgage or 
charge”46 to consent to a forest property agreement conferring carbon rights. Absent such consent, the agreement is 
deemed ineffective.47  The courts may dispense with the consent requirement if “(a) the consent has been unreasonably 
withheld; or (b) there is some other good reason to dispense with it.”48 This development also is a move from the earlier 
carbon rights legislations, which view carbon rights as profit à prendre and allows the transfer of the rights to the 
carbon with the consent of the owner of the property.

Similarly, subsequent transfers of the forest property (carbon rights) agreement likewise require that the following 
consents are necessary:

“(i) the owner of the relevant vegetation must consent to the transaction and, if that person is not the owner of the 
land, the owner of the land must also consent; and

(ii) in the case of an assignment—the holder of any registered encumbrance over the land, and the holder of any 
registered mortgage or charge over the vegetation or the carbon rights, must also consent to the transaction.” 49 

42	Art.	3A,	2006	Forestry	Property	(Carbon	Rights)	Act	Amendment.
43	Art.	3A,	2006	Forestry	Property	(Carbon	Rights)	Act	Amendment.
44	Art.	5(3),	2006	Forestry	Property	(Carbon	Rights)	Act	Amendment.
45	Art.	5(3)	and	(6),	2006	Forestry	Property	(Carbon	Rights)	Act	Amendment.
46	Art.	6(3)(b),	2006	Forestry	Property	(Carbon	Rights)	Act	Amendment.
47	Art.	6(5),	2006	Forestry	Property	(Carbon	Rights)	Act	Amendment.
48	Art.	6(4),	2006	Forestry	Property	(Carbon	Rights)	Act	Amendment.
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It should also be noted that in the transfer of a forest property (vegetation) agreement, the law also requires the consent 
of the owner of the carbon rights if “the ownership of carbon rights is separated from ownership of the vegetation under a 
forest property (carbon rights) agreement.”50 Again, absence of the consent requirements invalidates any transfer.51  If, for 
some reason, the forest property (carbon rights) agreement is revoked or terminated, “the property in the carbon rights 
reverts to the owner of the relevant vegetation and ownership of the rights will then pass with ownership of the vegetation 
unless a further forest property (carbon rights) agreement separates ownership of the carbon rights from ownership of the 
vegetation.”52 

The State of Victoria has also very recently adopted a new climate change legislation, which includes carbon rights. The 
law is unique in that it covers not only forest carbon right but soil carbon rights53 as well. The law not only establishes 
carbon rights in private lands as well as in Crown lands. Under the law, a forest carbon right may refer to a (a) carbon 
sequestration right; or (b) a forestry right; or (c) soil carbon right.54 A carbon sequestration right, however, refers to 
“an exclusive right to the economic benefits associated with carbon sequestered by vegetation other than vegetation that has 
been harvested, lopped or felled.”55 Similar to the more recent South Australia legislation, the Victoria law also veers away 
from the concept of carbon rights as an easement or right of way, but describes forest carbon rights as an “interest” in 
the land.56  

A forest carbon right may be created by the “execution of an instrument of transfer of the right by a person who is the 
registered proprietor of a freehold or leasehold estate in land to which the right applies.”57 However, if the land subject of 
the forest carbon right is a leased land registered under the Transfer of Land Act 1958, “the registered proprietor of a 
freehold estate in land cannot create a forest carbon right in relation to the land for any part of the term of the lease unless the 
lessee consents to the creation of the right.”58  The forest carbon right may be registered under the Transfer of Land Act of 
1958,59 but there may be only one carbon sequestration right, one forestry right and one soil carbon right registered 
on each particular land.60  If the forest carbon right is unregistered, the owner shall only have an equitable title to the 
same. It should be noted that a “registered forest carbon right cannot be varied.”61 Carbon management agreements are 
also regulated under the law.

The Victoria Climate Change Act of 201062 distinguishes carbon sequestration rights in private lands and in Crown 
lands. When it comes to Crown lands, it is the Governor that has the authority, upon recommendation of the Minister 
of Environment and Climate Change, to “(a) declare specified Crown land or classes of Crown land to be available for 
carbon sequestration; (b) direct that any forest produce on Crown land be placed under the control and management of the 
Secretary; and (c) invite expressions of interest for the use or development of Crown land for carbon sequestration purposes.”63  
However, the law also provides parameters for opening of Crown lands for carbon sequestration.64	Opening of Crown 
lands for carbon sequestration cannot take place unless the Minister makes a finding that “(a) the land is suitable for the 
sequestration of carbon by vegetation or in soil; and (b) the use of the land for that purpose would not be contrary to the public 
interest.”65	As a general rule, the Secretary “holds, manages and controls carbon sequestered on or under unalienated Crown 
land for and on behalf of the Crown.”66 An exception to the general rule in relation to the authority of the Minister is in 
relation to licensees of a plantation license granted before the commencement of the law. Such licensees are “entitled to 
a carbon sequestration right in relation to the land during the duration of the plantation license.”67  

49	Art.	8(2)(b),	2006	Forestry	Property	(Carbon	Rights)	Act	Amendment.
50	Art.	8(2)(a)(ii),	2006	Forestry	Property	(Carbon	Rights)	Act	Amendment.
51	Art.	8(5),	2006	Forestry	Property	(Carbon	Rights)	Act	Amendment.
52	Art.	10(6),	2006	Forestry	Property	(Carbon	Rights)	Act	Amendment.
53 Soil carbon rights refer to an exclusive right to the economic benefits of carbon sequestered underground, excluding carbon stored within plants 
(Section	24,	Victoria	Climate	Change	Act	of	2010).
54 Art. 21, Victoria Climate Change Act of 2010.
55 Art. 21, Victoria Climate Change Act of 2010.
56 Art. 25, Victoria Climate Change Act of 2010.
57	Art.	26(1),	Victoria	Climate	Change	Act	of	2010.
58	Art.	26(2),	Victoria	Climate	Change	Act	of	2010.
59	Art.	26(6),	Victoria	Climate	Change	Act	of	2010.
60	Art.	26(7),	Victoria	Climate	Change	Act	of	2010.
61	Art.	26(9),	Victoria	Climate	Change	Act	of	2010.
62 However, the law only applies to “unalienated Crown land and reserved Crown land” as well as “any Crown land that is subject to a lease whether or 
not that lease is registered under the Transfer of Land Act 1958,”	Art.	40,	Victoria	Climate	Change	Act	of	2010.
63	Art.	41(1),	Victoria	Climate	Change	Act	of	2010.
64 It should be noted, however, that Victoria has a separate law for underground geological carbon sequestration.
65	Art.	41(2),	Victoria	Climate	Change	Act	of	2010.
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Carbon sequestration agreements on Crown land can be entered into by the Secretary.68 A carbon sequestration 
agreement may provide the following:

“(a) grant a person a carbon sequestration right or soil carbon right in relation to Crown land for a specified term; 
and

(b) authorise a person to do all or any of the following—

(i) access Crown land;
(ii) plant and maintain vegetation on Crown land for the purposes of carbon sequestration;
(iii) control and exploit carbon sequestered or to be sequestered within vegetation or soil on Crown land;
(iv) manage the land for the purpose of carbon sequestration; and

(c) set out agreements in relation to related matters, including management objectives, harvesting and ownership 
of harvested material; and

(d) impose obligations on a person in relation to fire management, fire prevention and fire suppression on the 
Crown land to which the agreement applies; and

(e) provide for the following—

(i) the ending of the agreement and for the rights of the parties if the Minister ends the agreement under 
section 55;

(ii) the periodic review of any provisions of the agreement;
(iii) the manner of varying the agreement;
(iv) the circumstances in which compensation is payable under the agreement;
(v) the rehabilitation or reinstatement of land to which the agreement applies.” 69	

The Climate Change Act of 2010 goes even further by allowing carbon sequestration agreements to contain provisions 
to ensure the performance of legal obligations affecting the land such as:

“(i) fire management, fire prevention and fire suppression;
(ii) water allocation;
(iii) biodiversity conservation;
(iv) mineral resource development and extractive industries; and
(v) compliance with any Code of Practice under any Act or subordinate instrument applying to the land.”

These provide a very broad set of rights to the holder of a carbon sequestration agreement vis-à-vis other rights holders 
of the land. 

Some of the safeguards provided by the law include the following:

•	 Requiring	the	consent	of	the	lessee	or	licensee	of	the	land	before	the	Secretary	can	enter	into	a	Carbon	
Sequestration Agreement.70  

•	 Setting	up	a	registry	for	carbon	sequestration	agreements.
•	 Clarifying	that	rights	created	 in	relation	to	Crown	land	are	not	 intended	and	are	not	to	be	taken	to	

extinguish Native Title rights to the extent that they exist in relation to that land.71 

Various common law handles are used in the different Australian legislation to define carbon rights. In some jurisdictions, 
it is described as an easement. In other jurisdictions, it is considered as a profit à prendre. Some jurisdictions also treat 
it as a covenant. Hepburn, however, has criticized some Australian legislations that have described carbon rights as an 
easement	or	as	a	profit	à	prendre.	According	to	Hepburn	(2009,	p.	261),	

66	Art.	43,	Victoria	Climate	Change	Act	of	2010.
67	Art.	44(3),	Victoria	Climate	Change	Act	of	2010.
68	Art.	45(1),	Victoria	Climate	Change	Act	of	2010.
69	Art.	47(1),	Victoria	Climate	Change	Act	of	2010.
70 Art. 51, Victoria Climate Change Act of 2010.
71	Art.	41,	Victoria	Climate	Change	Act	of	2010.
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“(T)he underlying purpose of the profit, like all servitude rights, is to respond to the exigencies of human intercourses 
where	those	exchanges	are	incapable	of	being	permanently	satisfied	by	land	ownership	alone.	In	this	sense,	servitudes	
support the presumption, articulated by Professor Cheshire, that it must be possible for a person, ‘in a manner 
authorised by law, to deal with things which belong to others’. The creation of a servitude that confers upon the 
holder a right to the benefit of carbon sequestration is, in essence, a response to the evolving social and environmental 
need to separate sequestration benefits from the underlying ownership of the land. The capacity of the profit à 
prendre form to respond to this need is far from clear.”

Although there may be similarities between carbon rights and profit à prendre, it still presents a problem. One of the 
main differences, according to Hepburn (2009), is that 

“carbon right does not involve the taking of any naturally occurring produce. The holder of a carbon right takes 
only the incorporeal benefit, whether legal or commercial, of carbon sequestration from the land and nothing more. 
Carbon sequestration is a process connected with the storage of carbon in the soil and the tree root system and 
embraces both existing stored carbon as well as potential carbon storage. The fundamental feature underlying both 
‘stored’ and ‘potential’ carbon storage is its continued presence within the soil. Carbon right holders do not remove 
any produce from the land, although the stored carbon and potential carbon storage may create exogenous legal and 
economic benefits in the hands of the interest holder.

The statutory provisions deeming carbon interests to constitute profits distort the orthodox character of the profit. 
They skim over the nucleus of this common law interest and in so doing blur the demarcation between proprietary 
right and proprietary effect. Many property interests confer legal and commercial benefits upon the holder; however, 
the acquisition of a benefit does not define its proprietary form. Deeming the legal and commercial benefit of carbon 
sequestration to constitute a ‘profit’ does not properly explicate the basis for its common law categorisation.”

Hepburn (2009) also points out that the Australian legislations treating carbon rights as profit à prendre have several 
outstanding issues. 

“For example, if a carbon right is a profit, what is the physical scope of this right, what are its incidental rights and 
how does it affect the rights of the underlying landowner? A right of taking would ordinarily include any associated 
rights necessary to support the act of physically removing natural produce from the land. A right to the intangible 
benefit flowing from carbon storage does not, however, have any identifiable physical boundaries making the nature 
and scope of associated rights obscure in the absence of express articulation. These concerns represent significant 
impediments to the proprietary validation of carbon rights and have not been adequately addressed within the 
legislation.”

Hepburn recommends the revision of some of these laws to conform to concepts it seeks to establish. 

III.2 United States and Canada

Neither Canada nor the United States has enacted any specific carbon rights legislation in relation to REDD-plus. 
However, some authors have analyzed what kind of instrument would be best adaptable to carbon rights. The concept 
of “conservation easements” has been floated as a vehicle for legislating carbon rights.

“Conservation easements first appeared at the beginning part of the last century but did not comport with traditional 
common law prescriptions for easement formation. The passage of enabling statutes, many modeled after the 1981 
Uniform Conservation Easement Act, removed common law impediments to the formation of such interests by 
authorizing easements in gross for conservation purposes. Later, in 2003, the Uniform Covenants Act was similarly 
drafted to legitimize covenants restricting the use of contaminated land to assist in environmental cleanup… The 
drafters of that model act specifically adopted the modern trend in real property law as expressed in the Restatement 
(Third) of Real Property § 2.6 (2000), which is to give effect of the intent of parties to create a servitude in land” 
(Ristino 2010, p. 56).

Canada, however, has the Alberta Environmental Protection and Enhancement Act, RSA 2000 that provides for the 
concept of conservation easements for the purpose of “protecting, conserving and enhancing the environment” (Hepburn 
2009).
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At present, however, none of these laws pertaining to conservation easements may fully “recognize the value of and 
protect ecosystem services. Conservation easements are generally designed to protect conservation values, such as agricultural 
lands, soils, open space, habitat, species, and forests but not necessarily the ecosystem services those values provide” (Hepburn 
2009). Furthermore, a purely conservation easement is unclear about the ownership of the right to the services. Thus, 
there is still a need to further refine the “easement purposes and precise treatment in the deed terms of the parties’ rights and 
responsibilities relating to ecosystem services as well as traditional conservation values.”

It should be noted, however, that Alberta, Canada, has passed a Carbon Sequestration Tenure legislation in 2011.72  

However, this is in relation to carbon capture sequestration under their mining legislation and not in relation to rights 
to carbon sequestration in the forests.

III.3 Indonesia

Based on a 2009 study by Sills et al., Indonesia has the most number of REDD-plus projects in the pipeline (Angelsen 
et al. 2009). Thus, the government has enacted several decrees in relation to the implementation of REDD-plus 
projects in Indonesia, namely73:

•	 Government	 of	 Indonesia	 (2008)	 Ministry	 of	 Forestry	 Decree	 P.	 68/2008,	 which	
establishes rules and procedures for the establishment of REDD-plus projects;

•	 Government	 of	 Indonesia	 (2009a)	Ministry	 of	 Forestry	Decree	 P.	 30/Menhot	 –	 II	
provides for requirements for REDD-plus projects;  and 

•	 Government	 of	 Indonesia	 (2009b)	Ministry	 of	 Forestry	Decree	 P.	 36/Menhot	 –	 II	
provided licensing procedures for “commercial carbon sequestration projects in 
production and protection forests.”

Within Indonesia’s framework of decentralized natural resource management and with the enactment of decrees of 
the Ministry of Forestry, the country has sought to allocate benefits of forest carbon investments among central 
government, regional governments and local “adat” communities (Bruce 2012). However, the decrees still do not 
provide specific rules on ownership of carbon rights. Similar to most other countries, Indonesia does not have a specific 
legislation on carbon rights and REDD-plus. Instead, determination of right to carbon sequestration from the forest 
is implied based on an analysis of the existing Indonesian legal framework. Some of the relevant laws in relation to 
carbon rights include the following (Syarif 2010, p. 85):

•	 Par.	3,	Art.	33,	1945	Constitution,	which	provides	that	the	land,	the	waters	and	the	natural	resources	
within shall be under the powers of the State and shall be used to the greatest benefit of the people;

•	 Basic	Agrarian	Law	of	1960,	which	recognizes	the	concept	of	customary	land	or	“adat”;
•	 Decree	of	People’s	Consultative	Assembly	No.	IX/MPR/2001;
•	 Forestry	Law	No.	41	of	1999.

Similar to most other countries, the Constitution of Indonesia grants the State broad powers over its land and resources. 
The	Basic	Agrarian	Law	of	1960,	however,	seeks

“1. To regulate and implement designation, use, provision and maintenance of land, water and space; 
2. To set and regulate legal relationship between the people and land, water and space;
3. To set and regulate legal relationship between the people and legal actions concerning land, water, and space” 

(Syarif 2010).

The	Agrarian	Law	of	1960	 also	 supposedly	 recognizes	 indigenous	peoples’	 rights	by	 recognizing	 “customary	 law.”	
However, there is little recognition of this right, especially in the forests. “Customary land is only recognized after it 
is backed up by laws or decrees from the related district/provincial governments and proved by scientific review” (Syarif 

72	Alberta	Regulation	68/2011,	Carbon	Sequestration	Tenure	Regulation,	2011.	http://www.qp.alberta.ca/574.cfm?page=2011_068.cfm&leg_type
=Regs&isbncln=9780779757350&display=html.
73 Minister of Forestry Regulation on the Implementation of Demonstration Activities on REDD, 27 July 2008.
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2010,	86).	Forestry	Law	No.	41	of	1999	exacerbates	 the	problem	of	customary	 lands.	State	 forests	are	supposedly	
forests where no private title exists; however, “customary forests (hutan adat) are … classified as state forests” (Syarif 
2010).	Indonesia’s	Constitutional	Court	in	decision	promulgated	in	May	2013	declared	this	classification	of	customary	
forest as state forests under the 1999 Forestry Law unconstitutional. The Court in deciding this “Traditional Forest 
Communities Case” reasoned that the State was constitutionally required to recognize and respect customary (adat) 
rights	of	traditional	forest	communities	(Butt	2014).

According	to	Colchester	(2008),	Indonesia’s	forest	is	home	to	around	60	to	90	million	people.	“However, the formal 
legal framework and current land tenure regime offer people very little security. Less than 40 percent of rural land holdings 
in	Indonesia	is	titled,	a	proportion	which	is	declining	year	on	year	as	new	holdings	are	created	faster	than	the	national	land	
office can survey and register them. This means that most lands are held under informal or customary tenures, yet the unclear 
procedures for recognizing customary tenures are barely applied”	(Colchester	2008).	At	present,	an	estimated	16%	of	the	
“120 million hectares of forests have been gazetted, meaning it is legally unclear if these forests are ‘State forests’ or ‘private 
forests’ encumbered with rights” (Colchester 2008). At the same time, the government has also issued logging licenses, 
permits for clearing and conversion of land to an estimated 100 million hectares of Indonesia’s forests (Colchester 
2008). These arrangements have resulted in conflicting tenure arrangements between customary land rights and 
the various forest concessions. Even with the landmark Constitutional Court Decision in the “Traditional Forest 
Communities Case,” contract and concessions issued by the government remain valid. The Constitutional Court has 
held that its decisions operate only prospectively and does not nullify any concession already issued, even if they were 
made	or	 issued	under	a	statutory	provision	that	the	Court	then	declares	unconstitutional	(Butt	2014,	p.	16).	This	
becomes a very critical issue when it comes to the implementation of REDD-plus in Indonesia.

III.4 Costa Rica

Costa Rica has four forestland classifications:

•	 National	Parks,	Biological,	National	and	Forest	reserves;	
•	 Protected	Wilderness	Areas	with	mixed	State	and	private	land	tenure;	
•	 Indigenous	reserves;	and	
•	 Private	property		(Navarro	2010,	p.	2).

National parks, biological, national and forest reserves are usually owned by the State. An estimated 50% of Costa 
Rica’s forests is State-owned. There are also instances where there is private land tenure within protected wilderness 
areas (Navarro 2010). Similar to most other jurisdictions, Costa Rica does not have a law explicitly defining carbon 
rights. However, rights to the carbon can be gleaned from an interpretation of other laws. Indeed, “courts have derived 
carbon and forest legal rights and responsibilities from general principles in the Civil Code” (Bruce 2012).

According to Navarro, “in the case of natural forest and remnant trees from forest, [the State] holds the patrimonial rights 
on public goods contained in natural forest ecosystems (genetic resources, ecosystem services, and functions), which is the reason 
for regulating their management and use through the forest law”	(FCPF	R-PP	Costa	Rica,	2010)	(Navarro	2010,	pp.	2–3).	
On the other hand, “[p]rivate land owners own land, forest and trees” (Navarro 2010). 

Costa Rica, as most other countries, does not have specific laws that officially recognize the rights to carbon. Navarro, 
citing Felicani and Costenbader, however, opines that “referring to the country’s civil code on property rights, it can be 
deducted that the carbon stored in trees, plants or biomass in general belongs to the owner of such tree, plant or biomass. Thus, 
the legal tenant of the land owns the tree that grows on the land and the carbon stored in that tree. The legal land tenant can 
therefore negotiate the right to sell or manage the tree and carbon stored in it and, in return, realise the resulting benefits” 
(Navarro 2010). This interpretation has been affirmed by the constitutional court of Costa Rica, which ruled in the 
light of environmental services (ES) of forests that “asset produced by such forests and plantations, which materialises as 
an economic factor that adds value to a specific ES provided (whether by mitigation of GHG, water protection, biodiversity 
protection, or ecosystem protection), is an actual right derived from the ownership of the forest and, therefore, assignable by its 
owner”	(Resolution	N	546/90,	cited	in	Navarro	2010).

Payment for environmental services (PES) is likewise recognized in Costa Rica: “Art 65 of the forest law regulation 
explicitly	states	that	forest	owners	who	receive	PES	should	transfer	their	carbon	rights	to	FONAFIFO,	which	signs	a	contract	
with individual land property owners responsible for managing carbon sequestration. The property owner gives the government 
the right to sell carbon; the government may then bundle the sequestered carbon from many forest owners into attractive 
packages for international transactions with other private or public agents”	(Resolution	N	546/90,	cited	in	Navarro	2010).
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Even though experiences on the establishment of clear carbon rights regimes are still scarce, some general preliminary 
conclusions can be drawn from the section. First, legal regimes should, according to Takacs (2009) and La Viña and 
Lynch (2011), result in forest carbon project that are:

1. effective, i.e. they work without complication, and deliver and maintain the desired carbon benefits over 
the long term; 

2. synergistic, i.e. they maximize benefits for all local communities, biodiversity, climate and investors; and 
3.	 equitable, i.e. benefits are fairly and equitably shared among the various parties (stakeholders) with 

special attention paid to the poor and marginalized. 

Moreover, two further lessons can be learned from establishing the framework conditions for carbon property rights 
regimes. First, it is necessary to establish clarity on legal rights and responsibilities for owning and managing carbon 
for all relevant stakeholders, clarifying “who is legally permitted to own which specific property rights in carbon.” Second, 
Takacs (2009) argues that even if countries have not yet specified forest carbon laws, those who wish to engage in forest 
carbon activities should find guarantee that the “legal system will honor and enforce forest carbon project contracts.”
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IV. CARBON RIGHTS UNDER THE PHILIPPINE LEGAL 
REGIME

IV.1 Context

One of the major pre-requisites for REDD-plus is to ensure that tenure rights of indigenous peoples and local 
communities to forestland and resources are recognized in the national legal regime. REDD-plus activities allow for 
the entry of new and powerful actors that seek to take advantage of the new economic opportunity available and may 
put communities in a vulnerable position. If community tenure rights to the forests are unclear, REDD-plus projects 
may result in their marginalization and disenfranchisement. Thus, indigenous peoples and local communities based in 
the forests must have tenurial security before REDD-plus programs commence. 

At present, there are no Philippine laws that explicitly define carbon rights, identify its claimants and regulate 
transactions relating to such claims. In reality, parties have entered and continue to enter into carbon rights agreements 
without the benefit of a specific law that would govern and safeguard the rights of the parties and the State.

Here lies the danger: First, there is no assurance that the beneficiaries of these contracts are in fact the rightful parties 
to assert such claims or whether the proponents are entitled to enter into such contracts. The danger is that these 
contracts may infringe on existing resource rights holders or impugn the rights of its true and lawful claimants. Second, 
there is no guarantee that these contracts are not onerous. Third, it is not certain whether these contracts would 
actually contribute to the broader goals of the Philippine National REDD-Plus Strategy. 

Although it is pertinent to enact a measure or policy to address these concerns, it must be noted that there are numerous 
existing laws and regulations that already govern the preservation, utilization and development of the country’s natural 
resources. Any prospective law pertaining to carbon rights must be read in conjunction with these existing laws to 
prevent conflict and curtailment of existing rights.

In this chapter, we will examine how the Philippine constitution, existing laws and regulations, and jurisprudence treat 
rights, claims and duties pertaining to forests, forestlands and other natural resources. 

Because, in the Philippines, there is as yet no law defining “carbon,” “carbon” can be construed as part of “natural 
resources,” as interpreted using its plain meaning.74 Therefore, the assessment of carbon rights in relation to various 
forest tenure instruments includes: (i) a review of constitutional precepts governing forests and its resources, (ii) a 
review of resource rights based on how the land is currently classified, and (iii) a review of the rights of existing resource 
rights holders under specific agreements.

IV.2 Ensuring rights-based forest tenure reform as a necessary first step in REDD-plus

Through the centuries, indigenous peoples and local communities have protected and used the forests without any 
formally construed tenure instruments. In the last few decades, formal forest tenure instruments have continuously 
emerged, and rights of indigenous peoples and local communities over the forests have been slowly recognized. Secure 
forest tenure is a fundamental element in achieving improved livelihoods and sustainable forest management. In Asia, 
almost	30%	of	forestlands	belong	to	indigenous	and	local	communities,	or	are	designated	for	their	use.

74 The legal basis for this is the application of a basic principle in statutory construction that “in construing words used in statutes, the general rule is 
that they should be given their plain, ordinary, and common usage meaning” (Agpalo,	Statutory	Construction,	3rd	ed.,	p.	140,	citing	Central	Azucarera 
Don	Pedro	v.	Central	Bank,	104	Phil.	598	(1954);	Espino v. Cleofe,	52	SCRA	92	(1973);	Phil. Acetylene Co. v. Central Bank,	120	Phil.	829	(1964).
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Source: Right and Resources Initiative 2011.

In the Philippines, forest tenure reform has also taken place at a similar pace. 

“As of 2009, approximately 6 million ha of forestlands were covered by some form of community forest management 
under various government programs (Lasco et al., 2009), each with corresponding management regimes. This 
includes 181 Certificate of Ancestral Domains Claims across 2.54 million ha (Catala and Manuel, 2009); 1,786 
Community-Based Forest Management Agreements (CBFMA) covering 1.62 million ha, involving 1,786 People’s 
Organizations (PO) and over 321,726 households (FMB, 2008); 58 Protected Area Community Based Resource 
Management Agreements (PACBARMA) across 21,573.35 ha” (PNRPS 2010). 

Forest tenure reform must not only cover ensuring the right to the land but also necessarily include a bundle of rights 
that is implicit in ensuring their livelihoods and means of subsistence. Philippine Agenda 21 requires that community 
access and control not just to land but also to common natural resources, such as water and biodiversity, must be 
ensured. Thus, 

“programs to reform tenure in forests must be based on a broader understanding of the basis for asserting rights and 
must take into account a far wider range of human rights than are generally considered in forest policy debates. 
Effective recognition of the rights of forest peoples needs to go beyond tenure, in the sense of allocating community 
forestry leases or land titles to forest users. This is not just to repeat the bundle-of-rights argument about land 
ownership, but to assert that for tenurial rights to be effectively exercised, they must be secured within a wider 
framework of rights recognition.”	(Colchester	2007,	36)	

Thus, a rights-based approach to forest tenure reform must necessarily recognize not just property rights but must also 
require 

“respect for civil and political rights (control), economic rights (use and means of subsistence), and social and 
cultural rights (enjoy). None of these rights can be enjoyed peacefully without respect for basic rights and freedoms. 
Moreover, in line with international human rights law and jurisprudence, forest peoples claim the right to own their 
lands and forests in accordance with their customary norms and with their right, as peoples, to self-determination.” 
(Colchester 2007, p. 8) 
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IV.3 Carbon rights as an integral aspect of the bundle of rights

In realizing a rights-based approach to forest tenure reform, it is necessary to include rights over the carbon to the 
rights of indigenous peoples and local communities over the forests. Segregating the rights to the carbon from the 
rights of the communities to the forest may pose a great challenge for communities. If carbon rights are segregated 
and transferred to a third party, such third party may effectively defeat the rights of communities over the forest by 
providing unwarranted restrictions on access and use over forest resources. Social conflict may arise when rights to 
the carbon are held separately by those who hold tenure over the forests. Forest-dependent communities must benefit 
from REDD-plus and must not result in a perverse rollback of what is already granted to them under various tenure 
instruments.

IV.4 Carbon rights under the Constitution 

The Supreme Court defines a constitution as “a fundamental law or basis of government, established by the people in 
their sovereign capacity, to promote their happiness and to secure their rights, property, independence and common welfare” 
(Agpalo	1995,	p.	339).75  It enjoys primacy as the supreme law of the land76 and is the repository of all the aspirations 
and hopes of all the people.77  As such, laws, administrative or executive acts, orders and regulations cannot contravene 
the Constitution.78 

IV.4.1 State policy
According to the Philippine Constitution of 1987, it is a policy of the State to protect and advance the right of the 
people to a balanced and healthful ecology in accord with the rhythm and harmony of nature,79  promote social justice 
in all phases of national development,80 and recognize and promote the rights of indigenous cultural communities 
within the framework of national unity and development.81 

Congress shall determine by law the specific limits of forestlands and national parks, and provide measures to prohibit 
logging in endangered forests and watershed areas. Thereafter, such forestlands and national parks shall be conserved 
and may not be increased nor diminished, except by law.82 

IV.4.2 Exploration, development and utilization of natural resources
The	1935	Constitution	referred	to	issuance	of	“license,	lease	and	concessions”	in	the	exploitation,	use	and	development	
of	natural	resources.	This	was	replaced	by	“grant,	lease	or	concession”	by	the	1973	Constitution.	The	1987	Constitution	
departed	from	the	1973	Constitution	and	replaced	“grant,	lease	or	concession”	with	either	direct	undertaking	by	the	
State or “co-production, joint venture or production sharing agreements” under the State’s full control and supervision. 
The exact provision reads:

“Art.	XII,	Section	2.	All lands of the public domain, waters, minerals, coal, petroleum, and other mineral 
oils, all forces of potential energy, fisheries, forests or timber, wildlife, flora and fauna, and other natural 
resources are owned by the State. With the exception of agricultural lands, all other natural resources 
shall not be alienated. The exploration, development, and utilization of natural resources shall be under 
the full control and supervision of the State. The State may directly undertake such activities, or it 
may enter into co-production, joint venture, or production-sharing agreements with Filipino citizens, 
or corporations or associations at least sixty per centum of whose capital is owned by such citizens. Such 
agreements may be for a period not exceeding twenty-five years, renewable for not more than twenty-five 
years, and under such terms and conditions as may be provided by law. In	cases	of	water	rights	for	irrigation,	
water supply, fisheries, or industrial uses other than the development of water power, beneficial use may be the 
measure and limit of the grant.

75	Citing	Lopez	v.	De	los	Reyes,	55	Phil.	186	et	seq.,	(1930).
76	Kida	v.	Senate	of	the	Philippines,	G.R.	Nos.	196271,	196305,	197221,	197280,	197282,	197392,	197454,	October	18,	2011.
77	La	Bugal-B’laan	Tribal	Association	v.	DENR	Secretary,	G.R.	No.	127882,	December	1,	2004.
78 Article 7 of the New Civil Code specifically provides: “… When the courts declare a law to be inconsistent with the Constitution, the former shall be 
void and the latter shall govern. Administrative or executive acts, orders and regulations shall be valid only when they are not contrary to the laws or the 
Constitution.”
79	Art.	II,	Section	16,	1987	Constitution.
80 Art. II, Section 10, 1987 Constitution.
81 Art. II, Section 22, 1987 Constitution.
82	Art.	XII,	Section	5,	1987	Constitution.
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The State shall protect the nation’s marine wealth in its archipelagic waters, territorial sea, and exclusive economic 
zone, and reserve its use and enjoyment exclusively to Filipino citizens.

The Congress may, by law, allow small-scale utilization of natural resources by Filipino citizens, as well as cooperative 
fish farming, with priority to subsistence fishermen and fishworkers in rivers, lakes, bays, and lagoons.

The President may enter into agreements with foreign-owned corporations involving either technical or 
financial assistance for large-scale exploration, development, and utilization of minerals, petroleum, 
and other mineral oils according to the general terms and conditions provided by law, based on real 
contributions to the economic growth and general welfare of the country.	In	such	agreements,	the	State	shall	
promote the development and use of local scientific and technical resources.

The President shall notify the Congress of every contract entered into in accordance with this provision, within thirty 
days from its execution.” (Emphasis supplied.)

The State can choose between either directly undertaking the exploration, development and utilization of natural 
resources or entering into agreements with Filipino citizens and “Filipino” corporations83 for a period not exceeding 
25 years, renewable for another 25 years. This means that foreign entities cannot enter into agreements for carbon 
sequestration because these involve exploration, development and utilization of natural resources. The only exceptions 
are financial or technical assistance agreements for exploration of minerals.

All projects relating to the exploration, development and utilization of natural resources are of the State and can never 
be purely private endeavors.84  

The	manner	of	disposing	or	utilizing	other	natural	resources	is	found	under	Article	XII,	Sec.	6:

“Sec. 6. The State shall apply the principles of agrarian reform or stewardship, whenever applicable in accordance 
with law, in the disposition or utilization of other natural resources, including lands of the public domain under 
lease or concession suitable to agriculture, subject to prior rights, homestead rights of small settlers, and the rights of 
indigenous communities to their ancestral lands” 

The Constitution favors communities and people in the area in granting rights to use and develop natural resources. 
This is explained in the following excerpt from the Constitutional Commission records where Commissioner Monsod 
explains,	Section	6:

“In	the	case	of	other	natural	resources…	the	intent	of	this	provision	is	merely	to	say	that	in	applying	the	principle	
of agrarian reform, the chief beneficiaries should be the people in the areas. So, instead of having absentee logging 
concessions owned by people outside the area, the people in the area and the communities themselves should be 
considered, too, as the principal beneficiaries. The people may be entrusted with the land but [these lands] need 
not	be	given	to	them	by	title.	It	can	be	the	same	kind	of	concession	or	rights	that	are	now	given	under	the	law.	If	
they are the ones given that right, we expect that they will take better care of the area because their children and 
grandchildren will still be there and, therefore, they would undertake activities like reforestation” (Bernas 1996, 
p. 1018).” 85

 
Though the State does not necessarily award these communities with title over the lands, Commissioner Monsod talks 
about entrusting the communities with the land through some concession or right. 

Insofar as the principle of stewardship is concerned, Commissioner Romulo explained that “the individual would have 
free use or free occupancy but he would not be given a legal title to the land. That is what we call in law a usufructuary” 
(Bernas	1996).	Under	civil	law,	a	usufruct	gives	a	right	to	enjoy	the	property	of	another	with	the	obligation	of	preserving	
its form and substance, unless the title constituting it or the law otherwise provides.86 The usufructuary is entitled to 

83 Corporations or associations at least sixty per centum of whose capital is owned by Filipino citizens.
84	PICOP	Resources,	Inc.	v.	Base	Metals	Mineral	Resources	Corp.,	G.R.	No.	163509.	December	6,	2006.
85 Citing II RECORD 702.
86	New	Civil	Code,	Art.	562.
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all the natural, industrial and civil fruits of the property in usufruct, unless the title that constitutes the usufruct (or in 
this case stewardship) states otherwise.87 

IV.5 Resource rights

Land	is	the	“single	biggest	major	resource”	(Bernas	1996,	p.	1018)	in	the	Philippines.	No	less	than	the	Constitution	
prescribes its ownership, distribution and utilization.

Land is neither classified according to its use nor its actual state.88 This explains why although 15 million hectares 
are classified as forestland, only an estimated 700,000 hectares actually have primary forests (DENR-FMB 2009). 
“Forestland” has acquired a technical meaning different from “forest” and generally refers to land of the public domain.
Land may either be public or private. Private lands are those that have been acquired by virtue of some title or grant, 
and include those lands that have been held since time immemorial.89 Everything else falls within the realm of public 
domain. Lands of the public domain are further classified into two types: alienable and non-alienable. Of the four 
types	under	Article	XII,	Section	3	of	the	1987	Constitution,90 only agricultural lands may be alienated: 

“Sec. 3. Lands of the public domain are classified into agricultural, forest or timber, mineral lands, and national 
parks. Agricultural lands of the public domain may be further classified by law according to the uses to which they 
may be devoted. Alienable lands of the public domain shall be limited to agricultural lands…”

The actual identification of which lands are agricultural, mineral or forest is given exclusively to the Executive 
Department.91 Land classification must be categorical such that land can only be completely agricultural or completely 
mineral or completely forest or completely park.92

  
The reality is that classifications are not always clear-cut. The State upholds the policy of multiple land use, toward the 
end that the country’s natural resources may be rationally explored, developed, utilized and conserved.93 This means 
that based on actual use, mining rights may overlap with forest rights and private rights over the land; forest rights may 
overlap with ancestral domain claims; and ancestral domain claims may overlap with national parks.
 
Presented in Table 1 is an overview of the various tenurial instruments and property rights covering the lands of the 
public	domain	and	also	private	lands	(detailed	descriptions	are	provided	in	the	following	Sections	IV.6	–	IV.10).

87	New	Civil	Code,	Arts.	565-566.
88 In the case of Heirs of Amunategui v. Director of Forestry, the Supreme Court pronounced: “The classification is descriptive of its legal nature or status 
and does not have to be descriptive of what the land actually looks like.” 
89 Carino	v.	Insular	Government,	No.	72,	February	23,	1909,	212	U.S.	449,	53	L.	Ed.	594.
90 “The 1935 Constitution classified lands of the public domain into agricultural, forest or timber. Meanwhile, the 1973 Constitution provided the following 
divisions: agricultural, industrial or commercial, residential, resettlement, mineral, timber or forest and grazing lands, and such other classes as may be 
provided by law, giving the government great leeway for classification. Then the 1987 Constitution reverted to the 1935 Constitution classification with one 
addition: national parks.” (DENR Secretary v. Yap,	G.R.	Nos.	167707,	173775.	October	8,	2008).
91	Commonwealth	Act	No.	141.
92 DENR Secretary v. Yap,	G.R.	Nos.	167707,	173775.	October	8,	2008;	Bernas,	citing	Republic v. Court of Appeals,	160	SCRA	228	(1998),	p.	1019.
93 PICOP	Resources,	Inc.	v.	Base	Metals	Mineral	Resources	Corp.,	G.R.	No.	163509.	December	6,	2006,	citing	PD	705,	Section	2	and	RA	7942,					
Secs.	72,	76.
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Table 1. Overview of tenurial instruments and property rights

Forest

Tenurial instrumentL egal Basis R ights granted Relation to carbon rights
and benefit sharing

Community-Based Forest 
Management Agreement 
(CBFMA)

Executive Order
No. 263, Sec. 1 
(1995); DENR 
Administrative Order 
No. 96-29: Rules and 
Regulations for the 
implementation of 
Executive Order 263 

CBFMA holder is 
given the exclusive 
occupation and use of 
the forestland and 
the products therein 
for a period of 25 
years renewable for 
another 25-year 
period.

CBFMA holders have 
the right to enter into 
agreements or 
contracts with private 
or government 
entities for the 
development of the 
CBFMA area.

Communities may claim 
all incomes and 
proceeds from the 
sustainable utilization 
of forest resources 
within the CBFMA area, 
including carbon.

Integrated Forest 
Management Agreement 
(IFMA)

DENR Administrative 
Order No. 99-53

Exclusive right to 
develop, manage, 
protect and utilize a 
specified area of 
forestland and forest 
resources therein for 
a period of 25 years 
and may be renewed 
for another 25-year 
period.

Accorded rights to 
harvest and utlize 
naturally grown trees in 
production residual 
forest with the duty to 
develop and reforest  
but no obligation from 
the state to share 
benefits derived from 
their reforestation; No 
carbon rights included;

Socialized Industrial Forest 
Management Agreement 
(SIFMA)

DENR Administrative 
Order No. 96-24

Right to harvest, sell 
and utilize trees and 
crops planted under 
SIFMA. 

No carbon rights 
included

Forest Land Grazing 
Management Agreement 
(FLGMA)

DENR Administrative 
Order No. 99-36 as 
amended by DENR 
Administrative Order 
2004-35

Production sharing 
agreement between a 
qualified person, 
association and/or 
corporation and the 
government to 
develop, manage and 
utilize grazing lands.

No carbon rights 
included

L R
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Joint Venture Agreement, 
Upland Agroforestry 
Program (UAfP)

Exclusive right to use 
and develop the 
project area, 
including the 
utilization of planted 
trees and other 
agroforestry crops.

No carbon rights 
included

Forest Land Use Agreement 
for Tourism Purposes

DENR Administrative 
Order 2004- 28 as 
amended by DENR 
Administrative Order 
2009- 16

The contractor has 
the exclusive right to 
occupy, manage and 
develop public 
forestland for tourism 
purposes.

No carbon rights 
included

Special Land Use Permit for 
Road Right-of-Way

DENR Administrative 
Order 2004-59

Permit holder has the 
authority to harvest 
and earth-ball a 
specified number of 
trees, which need to 
be replaced.

No carbon rights 
included

Exploration Permit Republic Act No. 7942 Grants the right to 
enter, occupy and 
undertake an 
exploration work on 
the area based on an 
approved work 
program.

Does not grant 
beneficial ownership of 
the minerals to the 
permittee and cannot be 
used for purposes other 
than exploration

No rights to forest 
independent of mining 
operations

No carbon rights 
included

Mineral Agreements

(e.g. Mineral Production 
Sharing Agreement, Joint 
Venture Agreement, 
Co-Production Agreement)

Republic Act No. 7942 Grants the exclusive 
right to conduct 
mining operations and 
to extract all mineral 
resources found in 
the contract area; 
does not confer title 
over the 
contract/mining area 
to the contractor.

Does not grant 
beneficial ownership of 
the minerals to the 
permittee and cannot be 
used for purposes other 
than exploration

No rights to forest 
independent of mining 
operations

No carbon rights 
included

Special Land Use Lease Agreements and Permits

Mining
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Financial or Technical 
Assistance Agreements

Republic Act No. 7942 Contracts involving 
financial or technical 
assistance for 
large-scale 
exploration, 
development and 
utilization of mineral 
resources.

No rights to forest 
independent of mining 
operations

No carbon rights 
included

Protected Area 
Community-Based Resource 
Management Agreement 
(PACBRMA)

National Integrated 
Protected Areas Act 
of 1992 (NIPAS)

Tenure instrument 
issued only in 
multiple use and 
buffer zones which 
allows holders (the 
cooperatives) to 
“develop the area 
allocated; receive 
income and proceeds 
from the development 
of areas covered 
under the CRMP duly 
endorsed by the PAMB; 
be informed and 
consulted on projects 
to be implemented in 
the area.” 

Using the land properly 
allows the holder to 
benefit from the 
proceeds from 
developing the area 
(trees planted, fruits 
from planted trees, 
carbon from planted or 
maintained/uncut trees).

Certificate of Ancestral 
Lands/Domains Titles 
(CALT/CADT)

Philippine 
Constitution, 1988; 
Indigenous Peoples 
Rights Act (IPRA), 
1997

Recognizes ownership 
that has been vested 
by virtue of the 
applicant’s and 
his/her predecessor- 
in-interest's 
possession of the 
property since time 
immemorial.

The right of ownership 
over ancestral domains 
includes the right to 
develop lands and “the 
right to benefit and 
share the profits from 
allocation and 
utilization of the natural 
resources found therein, 
which may include 
carbon”. 

Private ownership of 
woodlands

New Civil Code Recognizes private 
ownership of 
woodlands and 
bestows upon them the 
bundle of rights 
concurrent with 
ownership. However, 
they provide the State’s 
right to wield its police 
power to regulate the 
use and occupancy of 
forest reserves.

Right to enjoy and 
dispose of a thing; Right 
to the fruits, without 
other limitations than 
those established by 
law, and to exclude any 
person from the 
enjoyment and disposal 
thereof. 

Protected Areas

Private Lands

Other Private Lands
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IV.6 Lands of the public domain

IV.6.1 Forest lands
Presidential Decree No. 705 (PD 705), or the Revised Forestry Code of the Philippines of 1975, defines forestland as 
including public forest, permanent forest or forest reserves, and forest reservations:

“Section 3(a) ‘Public forest’ is the mass of lands of the public domain which has not been the subject of the present 
system of classification for the determination of which lands are needed for forest purposes and which are not. 

Section 3(b) ‘Permanent forest or forest reserves’ refer to those lands of the public domain which have been the subject 
of the present system of classification and determined to be needed for forest purposes. 

Section 3(g) ‘Forest reservations’ refer to forest lands which have been reserved by the President of the Philippines for 
any specific purpose or purposes.”

PD 705 likewise categorized all unclassified lands as forestland and classified as forestland those lands of the public 
domain 18% in slope or over, subject to exceptions. These exceptions are those that are “already covered by existing titles 
or approved public land application, or actually occupied openly, continuously, adversely and publicly for a period of not less 
than thirty (30) years as of the effectivity of PD 705, where the occupant is qualified for a free patent under the Public Land 
Act.”94 Any person asserting ownership over forestland had to conclusively show that he/she is owner, as the standing 
presumption is that land pertains to the State.95 Possession of forestland, however long, cannot ripen into private 
ownership.

IV.7 Resource rights under specific agreements

IV.7.1 Forestry
The Revised Forestry Code of the Philippines, or PD 705, states that no person may utilize, exploit, occupy, possess or 
conduct any activity within any forestland unless that person has been authorized to do so under a license agreement, 
lease, license or permit.96 
 
PD	705,	Section	3,	defines	the	types	of	instruments	as	follows:

“(cc) ‘Lease’ is a privilege granted by the State to a person to occupy and possess, in consideration of a specified rental, 
any forest land of the public domain in order to undertake any authorized activity therein.

(dd) ‘License’ is a privilege granted by the State to a person to utilize forest resources as in any forest land, without 
any right of occupation and possession over the same, to the exclusion of others, or establish and operate a wood-
processing plant, or conduct any activity involving the utilization of any forest resources.

(ee) ‘License agreement’ is a privilege granted by the State to a person to utilize forest resources within any forest land 
with the right of possession and occupation thereof to the exclusion of others, except the government, but with the 
corresponding obligation to develop, protect and rehabilitate the same in accordance with the terms and conditions 
set forth in said agreement.

(ff) ‘Permit’ is a short-term privilege or authority granted by the State to a person to utilize any limited forest resources 
or undertake a limited activity with any forest land without any right of occupation and possession therein.”

The Supreme Court has time and again declared that a license or permit, particularly a timber license, is not a contract, 
property or a property right protected by the due process clause of the Constitution. Hence, it may be revoked 
anytime.97  In addition, because of the importance of forests to the nation, the State’s police power has been wielded to 
regulate the use and occupancy of forest and forest reserves.98 

94 Section 15, PD 705.
95 PD 705.
96 PD 705, Chapter III, Section 20.
97 Alvarez	vs.	PICOP	Resources,	Inc.,	G.R.	Nos.	162243,	164516,	171875,	December	3,	2009,	citing	Oposa	v.	Factoran,	Jr.,	G.R.	No.	101083,	30	
July	1993,	224	SCRA	792,	812;	Tan v. Director of Forestry,	210	Phil.	244	(1983).	
98 Director of Forestry vs. Munoz,	G.R.	Nos.	L-24796.and	L-25459,	June	28,	1968.
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IV.7.2 Community-Based Forest Management
The State adopts community-based forest management (CBFM) as the national strategy to achieve sustainable forestry 
and social justice.99 Participating organized communities may be granted access to the forestland resources under long-
term tenurial agreements, provided they employ environment-friendly, ecologically sustainable and labor-intensive 
harvesting methods.100 Indigenous peoples may likewise participate in the implementation of CBFM activities in 
recognition of their rights to their ancestral domains and land rights and claims.101 
 
IV.7.2.1 Community-Based Forest Management Agreement (CBFMA)
The CBFMA holder is granted exclusive occupation and use of the forestland covered by the CBFMA and the forest 
products therein. The holder has the right to designate areas according to their sustainable use and, when appropriate, 
allocate and regulate resource use rights in accordance with national laws, and formulate and implement benefit-
sharing schemes among its members. Meanwhile, the holder is obligated to protect the entire forestland within the 
CBFMA area against illegal logging and other unauthorized extraction of forest products, slash-and-burn agriculture, 
forest and grassland fires, and other forms of forest destruction. It is also obligated to ensure that activities conducted 
under a joint venture undertaking with private and government entities or individuals for the development of portions 
or the entire CBFMA area are consistent with the Community Resource Management Framework (CRMF).

The privilege extends to the right (i) to claim ownership over introduced improvements; (ii) to be properly informed of 
and be consulted on all government projects to be implemented in the area; (iii) to receive all income and proceeds from 
the sustainable utilization of forest resources within the CBFMA area; and (iv) to enter into agreements or contracts 
with private or government entities for the development of the whole or portions of the CBFMA area; provided, that 
public bidding and transparent contracting procedures are followed; provided further, that development is consistent 
with the CRMF of the CBFMA area.102 

Insofar as claiming all incomes and proceeds from the utilization of forest resources is concerned, the same Department 
Administrative Order defines forest resources as “all natural resources, whether biomass such as plants and animals or non-
biomass such as soil and water, as well as the intangible services and values present in forestlands or in other lands devoted 
for forest purposes.”103 

Using its plain meaning, carbon may fall within the definition of “forest resources.” Hence, the CBFMA holder 
may claim incomes and proceeds from the utilization thereof. The holder may likewise enter into agreements for the 
development of the CBFMA area.

IV.7.3 Integrated Forest Management

IV.7.3.1 Integrated Forest Management Agreement (IFMA)
Integrated Forest Management Agreements (IFMAs) are production sharing agreements concerning the development 
and utilization of natural resources. These agreements “may be for a period not exceeding twenty-five years, renewable for 
not more than twenty-five years, and under such terms and conditions as may be provided by law.” 104

 
The IFMA holder is required to plant principally timber-producing species including rubber, durian and/or non-wood 
species such as rattan and bamboo, and develop the degraded residual natural forest within the IFMA area into a 
productive state. Subject to its Comprehensive Development and Management Plan, the IFMA holder has the right to 
harvest and utilize naturally grown trees in the production residual forests on a sustainable basis. However, old growth 
(virgin) and protection forest within the IFMA area are not allowed to be cut. The IFMA holder is obligated to reforest 
open and denuded forestland, brushland and degraded forest areas along banks of streams with channels less than 5 
meters wide, and protect and maintain such areas for ecological purposes.

The IFMA holder’s rights are not as extensive as that of the CBFMA holder insofar as benefits are concerned. The 
IFMA holder’s goal is to plant timber-producing species for harvest. Although the IFMA holder has a concomitant 
duty to develop and reforest residual natural forests, there is no obligation on the part of the State to share any benefits 
derived therefrom.

99	Executive	Order	No.	263,	Section	1	(1995).
100	Executive	Order	No.	263,	Section	3.
101	Executive	Order	No.	263,	Section	4.
102	DENR	Administrative	Order	96-29,	October	10,	1996,	Art.	II,	Section	2.
103	DENR	Administrative	Order	96-29,	October	10,	1996,	Art.	I,	Section	4.
104	Section	2,	Article	XII	of	the	Constitution.
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IV.7.3.2 Socialized Industrial Forest Management Agreement (SIFMA)
All trees and other crops planted under this agreement belong to the Socialized Industrial Forest Management (SIFMA) 
holder who shall have the right to harvest, sell and utilize such trees and crops, except those retained for environmental 
protection and ecological balance that must be maintained by the SIFMA holder as part of the government’s share. 
The SIFMA holder may be allowed to export logs, lumber and other forest products harvested from plantations in 
the SIFMA area in accordance with the government allocation system, subject to approval of the Department of 
Environment and Natural Resources (DENR) Secretary.
  
IV.7.4 Other forestry agreements

IV.7.4. 1 Forest Land Grazing Management Agreement (FLGMA)
The contractor of a FLGMA is given the right to manage public forestland for grazing purposes. This includes 
establishing food production area with the arable portions of the area, undertaking pasture improvements and fencing. 
Grazing is confined and restricted to those portions of the FLGMA area having a slope of below 50%. Portions of the 
area with a slope of 50% and above shall be planted with appropriate tree species. Trees may only be cut for fencing 
purposes.	Trees	within	a	strip	of	40	meters	wide	on	both	sides	of	creeks,	rivers	and	streams	will	be	preserved.

IV.7.4.2 Joint Venture Agreement, Upland Agroforestry Program (UAfP)
The contractor of a Joint Venture Agreement under the Upland Agroforestry Program is given the exclusive right to 
use and develop the project area, including the utilization of planted trees and other agroforestry crops, in accordance 
with its Agroforestry Development Plan.

IV.7.4. 3 Special land use lease agreements and permits

IV.7.4.3.1 Forest land use agreement for tourism purposes 
The contractor has the exclusive right to occupy, manage and develop public forestland for tourism purposes for a 
period of 25 years, renewable for another 25 years. The contractor is not allowed to cut any trees that are within 20 
meters from banks of rivers, creeks or streams, and of public roads. The contractor is likewise obligated to protect the 
area from forest fires and other forms of forest destruction. Prior approval from the Secretary is required, if the area 
will be used for a purpose different from which the agreement was granted. 

IV.7.4.3.2 Special land use permit for road right-of-way 
The permit holder has the authority to harvest and earth-ball a specified number of trees. However, the permit holder 
is obligated to replace the harvested trees with seedlings and transplant the earth-balled trees.

IV.8 Mining

IV.8.1 Exploration permit 
An exploration permit grants the right to conduct exploration for all minerals in specified areas105 for an initial period 
of two years. Specifically, the permit allows the permittee, his/her heirs or successors-in-interest the right to enter, 
occupy and undertake an exploration work on the area based on an approved work program.106  

The permit does not grant beneficial ownership of the minerals to the permittee107 and cannot be used for purposes 
other than exploration.108 In addition, the permittee’s right is subject to valid, prior and existing rights of any party 
within the subject area.109  

IV.8.2 Mineral agreements
A mineral agreement grants the exclusive right to conduct mining operations and to extract all mineral resources found 
in the contract area for a period of 25 years, renewable for another term not exceeding 25 years.110 The agreement may 
take	any	of	the	following	forms:	(1)	mineral	production	sharing	agreement;	(2)	co-production	agreement;	and	(3)	joint	
venture agreement.

105	Sections	20-21,	Republic	Act	No.	7942.
106	Section	23,	Republic	Act	No.	7942.
107 Chapter V, Section 22(p), DENR AO 2010-21, 28 June 2010.
108	Chapter	V,	Section	22(b),	DENR	AO	2010-21,	28	June	2010.	Republic	Act	No.	7942,	Section	3(q)	defines	“exploration”	as:	“the searching or 
prospecting for mineral resources by geological, geochemical or geophysical surveys, remote sensing, test pitting, trenching, drilling, shaft sinking, tunneling or 
any other means for the purpose of determining the existence, extent, quantity and quality thereof and the feasibility of mining them for profit.”
109 Chapter V, Section 22(a), DENR AO 2010-21, 28 June 2010.
110	Section	26,	Republic	Act	No.	7942.
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A mineral agreement in and of itself does not confer title over the contract/mining area to the contractor. In fact, 
a contractor must stipulate that it shall not, by virtue of the mineral agreement, acquire any title over the contract/
mining area.111 This does not prevent the contractor from acquiring land or surface rights through any mode of 
acquisition provided for by law.112 

Similar to an exploration permit, a mineral agreement does not grant beneficial ownership of the minerals to the 
contractor.113 

IV.8.3 Financial or Technical Assistance Agreements
Financial or technical assistance agreements (FTAAs) are contracts involving financial or technical assistance for large-
scale exploration, development and utilization of mineral resources for a period of 20 years, renewable for another term 
not exceeding 25 years.114 

Similar to mineral agreements, FTAAs in and of themselves do not confer title over the contract/mining area to the 
contractor.115 However, the law is silent as to whether the FTAA grants beneficial ownership of the minerals to the 
contractor.

IV.8.4 Rights and responsibilities relating to forests
Contractors and permittees must undertake an environmental protection and enhancement program covering the 
period of the mineral agreement or permit.116 Such environmental program shall be incorporated in the work program 
that it will submit during its application. The work program includes plans relating to rehabilitation, regeneration, 
revegetation and reforestation of mineralized areas, among others. 

Contractors are granted auxiliary mining rights relating to timber, water, easement, possession of explosives and entry 
into private lands and concession areas.117 With respect to timber rights, contractors are granted rights to cut trees 
or timber within its mining area as may be necessary for its mining operations, subject to forestry laws, rules and 
regulations. Congruent to this right is the contractor’s obligation to perform reforestation work within its mining area, 
in accordance with forestry laws, rules and regulations.

To restate, holders of mining rights shall not be prevented from entry into private lands and concession areas by surface 
owners, occupants or concessionaires when conducting mining operations therein.118 This auxiliary right granted to 
holders of mining permits must be read as a limitation to all carbon sequestration contracts that were entered into after 
the	enactment	of	Republic	Act	No.	7942	on	areas	with	overlapping	mineral	agreements.

IV.9 Protected areas

Protected areas are placed under the control and administration of the Department of Environment and Natural 
Resources (DENR).119  The National Integrated Protected Areas Act (NIPAS) of 1992 requires a general management 
planning strategy to serve as guide in formulating individual plans for each protected area.120  Under the planning 
strategy, each protected area is divided into two management zones: a strict protection zone and a multiple use zone.121 

Strict protection zones are closed to all human activities except for scientific studies and/or ceremonial or religious 
use by the ICCs/IPs.122  On the other hand, multiple use zones allow for settlement, traditional and/or sustainable 
land use including agriculture, agro-forestry and other income-generating or livelihood activities, so long as they are 
consistent with the Protected Area Management Plan (PAMP).123 The PAMP also establishes buffer zones, or identified 
areas outside the boundaries of and immediately adjacent to designated protected areas, that need special development 

111	Chapter	VI,	Section	39(a),	DENR	AO	2010-21,	28	June	2010.
112	Chapter	VI,	Section	39(a),	DENR	AO	2010-21,	28	June	2010.
113	Chapter	VI,	Section	39(af ),	DENR	AO	2010-21,	28	June	2010.
114	Section	3(r),	Republic	Act	No.	7942.
115	Chapter	VII,	Section	56(b),	DENR	AO	2010-21,	28	June	2010.
116	Chapter	XI,	Secs.	69-71,	Republic	Act	No.	7942.
117	Chapter	XII,	Secs.	72-76,	Republic	Act	No.	7942.
118	Republic	Act	No.	7942,	Section	76.
119	Republic	Act	No.	7586,	Section	9.
120	Republic	Act	No.	7586,	Section	10.
121	DENR	AO	26-08,	Rule	10.3,	December	24,	2008.
122	DENR	AO	26-08,	Rule	5.23,	December	24,	2008.
123	DENR	AO	26-08,	Rule	5.10,	December	24,	2008.
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control in order to avoid or minimize harm to the protected area.124  Buffer zones are also placed under the control and 
administration of the DENR, through the Protected Areas Management Board (PAMB).125

 
Although the PAMB is principally tasked to draft the Management Plan, stakeholders such as tenured migrants, local 
government units, NGOs, POs, local communities, ICCs/IPs and other government agencies are required to take part 
in the participatory decision-making process in the establishment and planning of the management zones.126  The 
zoning of a protected area and management prescriptions within those zones do not restrict the rights of ICCs/IPs 
to pursue traditional and sustainable means of livelihood within their ancestral domain/land.127 In the same manner, 
rights over private lands within the established buffer zones shall be recognized and respected in a manner consistent 
with the Management Plan.128 Finally, implementation of Community-Based Forest Management Agreements in 
protected areas shall also be allowed to continue, as long as they are consistent with the PAMP.129 

IV.9.1 Protected Area Community-Based Resource Management Agreement (PACBRMA)
The DENR, upon the recommendation of the PAMB, may enter into Protected Area Community-Based Resource 
Management Agreement (PACBRMA) with tenured migrant communities130 of protected areas.131 Interested ICC/IPs 
may likewise participate in community-based programs in protected areas.132 The goal of the program is to provide 
opportunities to organized tenured migrant communities and interested indigenous peoples to manage, develop, 
utilize, conserve and protect the resources within the protected area and its buffer zone.133 
  
The tenure instrument, or PACBRMA, shall be issued only within multiple use, sustainable use and buffer zones. 
However, the organized tenured migrant communities may engage in protection and restoration activities in other 
allowable zones consistent with the PAMP and their Community Resource Management Plan (CRMP).

Under the agreement, the DENR grants exclusive rights to the PACBRMA holder to obtain the permit to extract, 
utilize and dispose allowed non-timber products such as, but not limited to, rattan, bamboo, vine, fruit, tanning and 
timber from trees planted by the holders themselves that are found within the PACBRMA area, other than those 
covered by the CRMP. Cutting of naturally grown trees is not allowed. The PACBRMA holder is likewise authorized to 
enter into an agreement with government entities, private sector or civil society for developmental activities endorsed 
by the PAMB and consistent with the PAMP and the CRMP.

Any agreement relating to carbon that the PACBRMA holder may enter into must therefore be endorsed by the 
PAMB. CBFMA holders in protected areas may likewise enter into such agreements for as long as they are consistent 
with the PAMP. 

IV.10 Private lands

IV.10.1 Ancestral domains and ancestral lands
The right of indigenous peoples or indigenous cultural communities (ICC/IPs) to their ancestral domains and ancestral 
lands emanates from their time immemorial claim: “The titling of ancestral lands is for the purpose of ‘officially establishing’ 
one’s land as an ancestral land. Just like a registration proceeding, the titling of ancestral lands does not vest ownership upon 
the applicant but only recognizes ownership that has already vested in the applicant by virtue of his and his predecessor-in-
interest’s possession of the property since time immemorial.”134	

The	State	recognizes	ancestral	lands	and	domains.	Article	XII,	Section	5	of	the	Constitution	provides:

124	Republic	Act	No.	7586,	Secs.	4(c),	8.
125	DENR	AO	26-08,	Rule	9.3,	December	24,	2008.
126	DENR	AO	26-08,	Rule	10.5,	December	24,	2008.
127	DENR	AO	26-08,	Rule	10.5,	December	24,	2008
128	DENR	AO	26-08,	Rule	9.5,	December	24,	2008.
129	DENR	AO	32-04,	Section	6,	August	31,	2004.
130 Tenured migrants are those who actually and continuously occupied a portion of a protected area for five years before its designation as protected 
area and solely dependent therein for subsistence.
131	DENR	AO	26-08,	Rule	15,	December	24,	2008.
132	DENR	AO	26-08,	Rule	14.2,	December	24,	2008.
133	DENR	AO	32-04,	Section	3,	August	31,	2004.
134	Lamsis	v.	Dong-E,	G.R.	No.	173021.	October	20,	2010,	citing	Heirs	of	Clemente	Ermac	v.	Heirs	of	Vicente	Ermac,	supra	note	64	at	377;	
Amoroso	v.	Alegre,	Jr.,	G.R.	No.	142766,	June	15,	2007,	524	SCRA	641,	653-655;	Development	Bank	of	the	Philippines	v.	Court	of	Appeals,	387	
Phil.	283,	295	(2000);	Heirs	of	De	Guzman	Tuazon	v.	Court	of	Appeals,	465	Phil.	114,	126	(2004);	Heirs	of	Dela	Cruz	v.	Court	of	Appeals,	358	
Phil.	652,	660-661	(1998).
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“The State, subject to the provision of this Constitution and national development policies and programs, shall 
protect the rights of indigenous cultural communities to their ancestral lands to ensure their economic, social and 
cultural well-being.

The Congress may provide for the applicability of customary laws governing property rights or relations in 
determining the ownership and extent of the ancestral domain.”

Republic	Act	8371,	or	 the	 Indigenous	Peoples	Rights	Act	 (IPRA)	of	1997,	makes	 a	distinction	between	ancestral	
domains and ancestral lands. Ancestral domain is a broader term that includes all the lands and natural resources 
therein. In contrast, and as understood among organized indigenous communities and advocates, ancestral lands do 
not include the natural resources found in these areas (Gatmaytan 1992).135

  
In  an  article entitled “Land Rights and Land Tenure Situation of Indigenous Peoples in the Philippines,” 
Gatmaytan(1992) relates that: “the introduced distinction between Ancestral Land and Domains can only be considered as 
artificial	and	intrusive,	being	an	imposition	of	an	outside	framework	alien	to	the	Indigenous	Peoples.” Ancestral domains, 
the lands and resources that indigenous peoples have known, relied upon and protected across generations through 
time provide the economic basis for their survival as individuals and communities; help define political and social 
roles of each member; serve as the context within which cultural interactions are transacted; and are the cradle of their 
identity, consciousness and spirituality (Gatmaytan 1992).

In a case that brought to fore a challenge to the constitutionality of the IPRA,136 Justice Panganiban and Justice Vitug filed 
separate	opinions	expressing	the	view	that	Section	3(a)	or	the	definition	of	ancestral	domains	was	unconstitutional.137 
They opined that the “Regalian doctrine” as manifested in the Constitution138 was intended to be absolute. This means 
that resources found in ancestral domains still belonged to the State. The Supreme Court, sitting en banc, dismissed 
the petition because the Court was equally divided in opinion and the necessary majority was not obtained.139  The 
dismissal of the petition only meant that the challenge to the constitutionality of the IPRA was defeated because those 
who voted to render the questioned provisions unconstitutional did not form a majority. The Court did not decide on 
whether the specific questioned provisions contravened the Constitution. 

By	virtue	of	presumption	of	constitutionality,	the	definition	under	Section	3(a)	still	stands:

“Section	3(a).	Ancestral	Domains	—	Subject	to	Section	56	hereof,	refer	to	all	areas	generally	belonging	to	ICCs/
IPs	comprising	lands,	inland	waters,	coastal	areas,	and	natural	resources	therein,	held	under	a	claim	of	ownership,	
occupied	or	possessed	by	ICCs/IPs,	by	themselves	or	through	their	ancestors,	communally	or	individually	since	time	
immemorial, continuously to the present except when interrupted by war, force majeure or displacement by force, 
deceit, stealth or as a consequence of government projects or any other voluntary dealings entered into by government 
and private individuals/corporations, and which are necessary to ensure their economic, social and cultural welfare. 
It	 shall	 include	 ancestral	 lands,	 forests,	 pasture,	 residential,	 agricultural,	 and	 other	 lands	 individually	 owned	
whether alienable and disposable or otherwise, hunting grounds, burial grounds, worship areas, bodies of water, 
mineral	and	other	natural	resources,	and	lands	which	may	no	longer	be	exclusively	occupied	by	ICCs/IPs	but	from	
which they traditionally had access to for their subsistence and traditional activities, particularly the home ranges of 
ICCs/IPs	who	are	still	nomadic	and/or	shifting	cultivators;

Section 3(b). Ancestral Lands — Subject to Section 56 hereof, refers to land occupied, possessed and utilized by 
individuals,	families	and	clans	who	are	members	of	the	ICCs/IPs	since	time	immemorial,	by	themselves	or	through	
their predecessors-in-interest, under claims of individual or traditional group ownership, continuously, to the 
present except when interrupted by war, force majeure or displacement by force, deceit, stealth, or as a consequence of 
government projects and other voluntary dealings entered into by government and private individuals/corporations, 
including, but not limited to, residential lots, rice terraces or paddies, private forests, swidden farms and tree lots;

135	Citing	cf.	DENR	Administrative	Order	No.	2	(1993),	Secs.	(b)	and	(c),	p.	12.
136	Cruz	v.	National	Commission	on	Indigenous	Peoples,	G.R.	No.	135385,	Dec.	6,	2000.
137 They were joined by Justices Melo, Pardo, Buena, Gonzaga-Reyes and De Leon.
138	Article	XII,	Section	2.
139 Seven justices voted to grant the petition, and seven justices voted to deny it.
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Section 56. Existing Property Rights Regimes. — Property rights within the ancestral domains already existing and/
or vested upon effectivity of this Act, shall be recognized and respected.”

The right of ownership of indigenous cultural communities over ancestral domains includes the right to develop lands 
and natural resources.140 This includes, among others, “the right to benefit and share the profits from allocation and 
utilization of the natural resources found therein” and “the right to negotiate the terms and conditions for the exploitation of 
natural resources in the areas.”141 

Indigenous cultural communities and indigenous peoples are entitled to enter into natural resource exploitation by 
themselves or participate in benefit sharing from the use of these resources by non-members of the community. A non-
member of the community is allowed to take part in the development and utilization of natural resources for a period 
not exceeding 25 years, renewable for not more than 25 years: provided that a formal and written agreement is entered 
into with the community concerned or the community has agreed to allow such operation.142 In these instances, the 
National Commission on Indigenous Peoples may exercise visitorial powers and take appropriate action to safeguard 
the community’s rights under the contract. 

As the Constitution reserves the exploration, development and utilization of natural resources to its citizens, these 
contracts with “non-members” may only be entered into with Filipino citizens or “Filipino” corporations.

IV.10.2 Other private lands
Historically, “registration of private forest land was no mean feat” (Lynch 2011). Applicants had to prove ownership by 
way of a Spanish grant in the land registration court and overcome the regime’s effective presumption that forested 
lands were public. Every private owner of forestland was required to register his title with the Bureau of Forestry (Lynch 
2011).143  

With respect to rights over forest resources, the Organic Law of 1902 contained “the more definitive, yet skeletal, 
framework for allocating legal rights”	(Lynch	2011	p.	401).	Section	18	thereof	“empowered the regime ‘to issue licenses to 
cut, harvest, or collect timber or other forest products’ ” (Lynch 2011).

PD 705 recognized private ownership of forests by excluding those forestlands “already covered by existing titles or 
approved public land application, or actually occupied openly, continuously, adversely and publicly for a period of not less 
than thirty (30) years as of the effectivity of PD 705, where the occupant is qualified for a free patent under the Public Land 
Act.”144 

The New Civil Code likewise recognizes private ownership of woodlands145 and bestows upon them the bundle or 
rights concurrent with ownership including the right (i) to enjoy and dispose of a thing, without other limitations than 
those established by law146; and (ii) to exclude any person from the enjoyment and disposal thereof.147  

Although these statutes recognize private rights of ownership, they also explicitly provide the State’s right to wield 
its police power to regulate the use and occupancy of forest reserves.148  It is for this reason that the cutting and 
transportation of all trees, regardless of whether they are found in private lands, require government permits.

IV.11 Local government

Local government units shall share with the national government the responsibility in the management and maintenance 
of ecological balance within their territorial jurisdiction, subject to the provisions of the Local Government Code and 
national policies.149 As part of this duty, they are tasked to enact and enforce ordinances to protect the environment 
and impose penalties for acts that may endanger the environment. The local government unit may likewise provide 

140	Republic	Act	No.	8371,	Section	7(b).
141	Republic	Act	No.	8371,	Section	7(b).
142	Republic	Act	No.	8371,	Section	57.
143	Citing	Section	24	of	Forest	Act	of	1904.
144 PD 705, Section 15.
145 Article 577 of the New Civil Code provides for the rights of a usufructuary of woodland.
146	New	Civil	Code,	Art.	428.
147	New	Civil	Code,	Art.	429.
148	New	Civil	Code,	Art.	429.
149	Republic	Act	No.	7160,	Section	3(i).
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assistance to people’s and nongovernmental organizations for economic, socially oriented, environmental or cultural 
projects to be implemented within its territorial jurisdiction.150 

It is the policy of the State to require all national agencies and offices to conduct periodic consultations with appropriate 
local government units, nongovernmental and people’s organizations, and other concerned sectors of the community 
before any project or program is implemented in their respective jurisdictions.151

IV.11.1 Benefit sharing
Article	X,	Section	7	of	the	Constitution	and	Section	289	of	the	Local	Government	Code	of	1991	provide	that	local	
governments are entitled to an equitable share in the proceeds of the utilization and development of the national 
wealth within their respective areas, in the manner provided by law, including sharing the same with the inhabitants 
by way of direct benefits.

Article	386(b)	of	the	Implementing	Rules	and	Regulations	of	the	Local	Government	Code	defines	“national	wealth”	
as all natural resources situated within the Philippine territorial jurisdiction including lands of public domain, waters, 
minerals, coal, petroleum, mineral oils, potential energy forces, gas and oil deposits, forest products, wildlife, flora and 
fauna, fishery and aquatic resources, and all quarry products.

Section 290 of the Local Government Code specifies the share of the local government unit as “forty percent (40%) of 
the gross collection derived by the national government from the preceding fiscal year from mining taxes, royalties, forestry 
and fishery charges, and such other taxes, fees, or charges, including related surcharges, interests, or fines, and from its share in 
any co-production, joint venture or production sharing agreement in the utilization and development of the national wealth 
within their territorial jurisdiction.” The proceeds of such share shall be appropriated by their respective sanggunian 
(LGU Council) to finance local development and livelihood projects.

IV.12 Other safeguards under Philippine Law

IV.12.1 Transparency and accountability: Right to information
The right to information is a cornerstone of any transparency policy. Section 7, Article III of the 1987 Constitution 
provides that the “right of the people to information on matters of public concern shall be recognized. Access to official records, 
and to documents, and papers pertaining to official acts, transactions, or decisions, as well as to government research data used 
as basis for policy development, shall be afforded the citizen, subject to limitations as may be provided by law.” Section 28, 
Article II of the 1987 Constitution further provides that “[s]ubject to reasonable conditions prescribed by law, the State 
adopts and implements a policy of full public disclosure of all its transactions involving public interest.”

In Chavez v. Public Estates Authority	(384	SCRA	152,	2002),	the	Honorable	Court	explained	the	importance	of	the	
right to information, in relation to the State policy of full transparency in all transactions involving public interest: 

“These twin provisions of the Constitution seek to promote transparency in policy-making and in the operations of 
the government, as well as provide the people sufficient information to exercise effectively other constitutional rights. 
These	twin	provisions	are	essential	to	the	exercise	of	freedom	of	expression.	If	the	government	does	not	disclose	its	
official acts, transactions and decisions to citizens, whatever citizens say, even if expressed without any restraint, will 
be speculative and amount to nothing. These twin provisions are also essential to hold public officials ‘at all times 
x x x accountable to the people,’ for unless citizens have the proper information, they cannot hold public officials 
accountable for anything. Armed with the right information, citizens can participate in public discussions leading 
to the formulation of government policies and their effective implementation. An informed citizenry is essential to 
the existence and proper functioning of any democracy.”

In Valmonte v. Belmonte, Jr.	(G.R.	No.	74930	February	13,	1989),	the	court	explained	that	the	right	to	information	is	
not absolute and that the people’s right to information is limited to “matters of public concern,” and the “State’s policy of 
full disclosure is limited to transactions involving public interest.”

In the case of Legaspi v. Civil Service Commission (G.R. No. 72119, May 29 1987), the Supreme Court held that 
the right to information is self-executing and enforceable even without an implementing legislation. Thus, even in the 
absence of an implementing law, the right to information can be asserted.

150	Republic	Act	No.	7160,	Section	36.
151	Republic	Act	No.	7160,	Section	2(c).
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Thus, there is no doubt that in the context of information relating to the implementation of forest policies and REDD-
plus, the right to information must be recognized. 

It must be noted that the right to information primarily pertains to information in the possession of government. In 
the context of carbon rights contracts, some information may be in the possession of the private contractors, and this 
may no longer be within the ambit of the constitutional right to information. However, such information is essential 
for the exercise of indigenous peoples and local communities of their right to free and prior informed consent. 

There is also a pending Freedom of Information Act in Congress that further specifies the right to information.

IV.12.2 Full and effective participation of stakeholders
Right	to	participation	is	enshrined	in	the	1987	Constitution.	Art.	XIII,	Section	16	of	the	Constitution	provides	for	
the right of people and their organizations to effective and reasonable participation at all levels of social, political, and 
economic decision making. Similar to the right to information, the Supreme Court has also held that this right is self-
executing and does not need any implementing legislation (Legaspi v. Civil Service Commission, G.R. No. 72119, 
May 29, 1987).

Philippine Agenda 21 likewise mandates participatory governance.

•	 “Participatory governance, cooperative partnerships and devolution form the guiding framework at local, 
provincial and national levels in operationalizing sustainable development. LGUs and sustainable development 
advocates are primarily responsible to advance sustainable development by the integration of Philippine 
Agenda 21 into the formulation of local and regional strategies.

•	 The	 process	 of	 participatory	 governance	 is	 guided	 and	 enhanced	 by	 extensive	multi-sectoral	 consultations,	
dialogues, and representations; discussion of alternative policy options; and the principles of subsidiarity, 
transparency, accountability and fairness. Meaningful public participation in relevant decision-making 
processes towards reforming the bureaucracy, including administrative structures and processes, is achieved 
through adequate social preparation, sectoral representation and with a clear understanding of the practice of 
dialogue and principled negotiations.” 

IV.12.3 Free and Prior Informed Consent
Some REDD projects in other parts of the globe have been highly controversial. Some potential risks to indigenous 
peoples and local communities of REDD-plus projects include:

•	 “Violations	of	customary	land	rights	and	harsh	enforcement	measures.	This	can	lead	to	loss	of	access	to	forests	
for subsistence and income generation needs, land use conflicts, and physical displacement from forests. 

•	 Marginalization	by	new	land-use	zoning	exercises.	Governments	might	undertake	such	exercises	to	capitalize	
on forest carbon revenues for the state, stalling or reversing the recent trends of decentralizing forest ownership 
and management responsibilities to communities.

•	 Decoupling	forest	carbon	rights	from	forest	management	or	ownership	rights,	thereby	blocking	communities’	
legal right to financially benefit from new forest carbon projects.

•	 Inability	to	participate	in	Payment	for	Ecosystem	Services	(PES)	schemes,	including	REDD-plus,	due	to	a	lack	
of property rights (to forests or forest carbon), information, and high implementation and transaction costs.

•	 Exploitative	carbon	contracts.	These	could	lead	communities	to	unknowingly	accept	terms	that	sign	away	land	
use rights, assume liability for forest loss, or accept payments that undervalue the opportunity costs of foregone 
land use.

•	 Capture	by	elites	(from	within	or	outside	the	community)	of	intended	REDD-plus	benefits	due	to	inadequate	
forest governance systems.

•	 Decreased	production	of	 food	 locally,	 creating	 food	 security	 risks	and	deepening	poverty”	(Anderson 2011,         
pp.	3–4).

Thus, FPIC becomes an imperative both for indigenous peoples and local communities. The Cancun decision requires 
full and effective participation of indigenous and local communities. Thus, FPIC must be required for carbon rights 
projects insofar as they affect both indigenous peoples and local communities. 

Both the UN Declaration on the Rights of Indigenous Peoples and the Indigenous Peoples Rights Act require FPIC 
for	projects	that	affect	their	ancestral	domain.	Art.	32(2)	of	the	UNDRIP	provides	that:	
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“States shall consult and cooperate in good faith with the indigenous peoples concerned through their own 
representative institutions in order to obtain their free and informed consent prior to the approval of any project 
affecting their lands or territories and other resources, particularly in connection with the development, utilization 
or exploitation of mineral, water or other resources.”

Section 59 of IPRA, on the other hand, requires that 

“All departments and other governmental agencies shall henceforth be strictly enjoined from issuing, renewing, 
or granting any concession, license or lease, or entering into any production-sharing agreement, without prior 
certification	from	the	NCIP	that	the	area	affected	does	not	overlap	with	any	ancestral	domain.	Such	certification	
shall only be issued after a field-based investigation is conducted by the Ancestral Domains Office of the area 
concerned:	Provided,	That	no	certification	shall	be	issued	by	the	NCIP	without	the	free	and	prior	informed	and	
written	consent	of	ICCs/IPs	concerned:	Provided,	further,	That	no	department,	government	agency	or	government-
owned or –controlled corporation may issue new concession, license, lease, or production sharing agreement while 
there	 is	 a	 pending	 application	 for	 a	 CADT:	 Provided,	 finally,	That	 the	 ICCs/IPs	 shall	 have	 the	 right	 to	 stop	
or suspend, in accordance with this Act, any project that has not satisfied the requirement of this consultation 
process.”152

IV.13 NCIP and DENR memos on forest carbon projects

With emerging occurrence of forest carbon projects in absence of any government regulation on the issue, NCIP and 
DENR took action to clarify related processes. 

In 2010, NCIP released a Memorandum Order to all NCIP Regional Directors to refrain from approving projects on 
carbon trading. In reference to the increasing number of brokers and project proponents on carbon trading, it instructs 
to refrain from approving project proposals of this nature pending the issuance of protocol guidelines on carbon 
trading by the Commission. ln areas where lP communities have already entered into agreements with brokers and 
proponents, NCIP regional offices are advised to transmit copies of these to the Commission En Banc for appropriate 
action.153 

In June 2012, the DENR Secretary issued a Memorandum to all Bureau Directors and Regional Executive Directors 
on an “Interim Policy on Forest Carbon Trading and Registry of REDD-plus Activities” that requests all regions not to 
entertain any initiative on forest carbon trading pending issuance of related national guidelines. Any activities related 
to REDD-plus other than demonstration activities under the PNRPS or those under DENR projects and programs 
should be referred to the DENR Forest Management Bureau for clearance and further guidance.154  

These memoranda can be seen as first steps of both agencies towards a clearing house mechanism and registry for 
REDD-plus projects. Furthermore, DENR has undertaken the elaboration of a forest carbon policy that, however, so 
far has not yet resulted in any official guideline or regulation on the matter by the Department. 

IV.14 Summary conclusions

The section reviewed the legal provisions on transparency, participatory governance and the obligation to conduct the 
free and prior informed consent, and conducted an assessment of the different tenurial instruments in the Philippines. 
In a nutshell, it was shown that with the exception of carbon rights in the ancestral domain, being private property of 
the indigenous peoples, carbon rights are State-owned. Moreover, the analysis highlighted the importance of upholding 
the stewardship principle, anchored in the 1987 Constitution, by granting rights, including carbon rights, to the 
communities and treating them as part of the bundle of rights of the tenure holder. It has shown that “for REDD to 
be successful, it will be necessary to prioritize attention to indigenous lands in ways that strengthen, and do not undermine, 
opportunities for self-determination and development” (Alcorn 2010). Ensuring tenure security for indigenous peoples 
and local communities, and guaranteeing the communities’ participation in the design, implementation and benefit 
flow of REDD-plus are equally crucial elements. If these conditions are not met, then the likelihood of conflict over 
rights to carbon, already prevalent in some areas, will increase in situations where national forest policy and customary 

152 Please refer to the policy study on Free and Prior Informed Consent for a more comprehensive discussion of the topic.
153	NCIP	Memorandum	Order	OED-84-2010,	dated	March	23,	2010
154 DENR Memo No. 297, dated June 2, 2012.
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forest rights are not synchronized.155 Therefore, the integration and clarification of carbon rights in the Philippine legal 
framework should form part of a broader forest tenure reform that considers existing laws and safeguards, including 
FPIC, to prevent conflict over resources and the curtailment of existing rights. 

Secure land tenure, forest and carbon ownership are key within a national REDD-plus framework and become 
particularly relevant when it comes to receiving potential benefits derived from an international climate finance 
mechanism, such as REDD-plus. Designing the mechanisms that enable forest dwellers, in particular IP/ICC, to 
benefit from REDD-plus is a further key to success (Costenbader 2009, cited in Bruce 2012). The next section 
therefore deals with the issue of benefit sharing, analyzing both general concepts and the specific legal provisions in 
the Philippine context. 

155 “Carbon Rights and Potential Risks to Local Communities,” REDDNet: Asia and Pacific Bulleting DRAFT (November 2010), in La Viña and 
Lynch 2011.





V. BENEFIT SHARING: MODELS AND   
 EXPERIENCES





A study on clarifying forest carbon rights for REDD-plus in the Philippines 73

 V. BENEFIT SHARING: MODELS AND EXPERIENCES
The concept of benefit sharing is a broad one, and the Food and Agricultural Organization has defined benefit sharing 
relating to the forestry sector to cover “agreements between stakeholders, such as the private sector, local communities, 
governmental bodies and non-profit intermediaries, concerned about the equitable distribution of benefits related to 
the commercialization of products.	…	In	the	forestry	sector,	the	issue	is	partly	addressed	through	collaborative	approaches	
to forest management such as community forestry, social forestry and joint forest management” (FAO 2012a). 

With the advent of REDD-plus, benefit sharing has taken a center stage as promises of incentive are highlighted 
for forest conservation and protection activities. In the context of REDD-plus, benefit sharing is said to include 
“intentional transfers of financial payments and goods and services to designated beneficiaries.	In	the	context	of	
REDD-plus, benefits can stem from forest rent or incentives. Forest rent includes the distribution of money among stakeholders, 
from revenue or “rent” derived from the management of a forest resource (for example payments for emission reductions). 
Incentives	are	not	directly	 linked	to	 forest	rent,	but	are	monetary	or	nonmonetary	benefits	 transferred	to	a	 stakeholder	 to	
enable or motivate a particular behavior. They can encompass a broad range of monetary and non-monetary rewards. The 
benefits can be provided in return for an action, for forfeiting use of a resource, or, in the case of rents, simply as rent-sharing. 
The benefits may be viewed as incentives, opportunities, additional payments, or compensation. Whether the benefits are 
from rents or incentives associated with investments will influence who benefits, what the benefits are, and the instrument for 
transferring these” (FCPF 2012a). 

Discussions on benefit sharing should cover the following:

•	 Sources	of	benefits/incentives/funds
•	 Who	are	the	beneficiaries
•	 How	will	the	benefits	be	distributed	across	beneficiaries
•	 Benefit-sharing	mechanism

“Benefit sharing covers how REDD+ revenues are to be assigned and shared among all stakeholders involved in the associated 
initiatives” (FCPF 2012a). It should also examine the different actors in the activity both at a national and local 
level, and determine whether or not benefits should be given across stakeholders both vertically and horizontally. In 
the Philippines, for example, one of the important areas to examine is the role of local governments in REDD-plus 
activities and whether or not they will receive some form of benefit from the REDD-plus projects in the area. In one of 
the case studies that this research examined, a latent conflict was sparked between the local government and the project 
proponent because they wanted to claim the benefits for the carbon project instead of the community.156

The issue of benefit sharing can be a challenging one as these are one of the areas wherein conflicts may arise if the 
mechanisms and the distributions schemes are not deemed fair. A fundamental concern for most groups is to ensure 
that benefits reach those who have contributed to the conservation and preservation of the forests. Authors have 
stressed the importance of ensuring “fair allocation of resources” to undo “perceived injustices especially since forest and 
indigenous communities may not enjoy secure tenure rights and are therefore uncertain that they will be duly compensated for 
their efforts under REDD-plus”	(Lovera,	cited	in	Corbera	and	Schroeder	2011,	p.	6).

Funding sources for REDD-plus activities may include

•	 Global	or	bilateral	funds
•	 National	government	funds
•	 Private	funds	(may	be	corporate	or	NGO	funds)	

Benefit-sharing mechanisms may also be established on different levels. For example, there can be a “national level” 
benefit-sharing mechanism. This is a vertical mechanism where the benefits are lodged at the national government 
that, in turn, distributes the benefits either directly to communities or to local governments (FCPF 2012b). There 
are also subnational benefit-sharing mechanisms, performance-based arrangements and input-based benefit-sharing 
mechanisms (FCPF 2012b).

156	Please	see	the	Penablanca	case	study	for	details	(Volume	II,	Case	3).				
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V.1 Benefit-sharing regimes

Natural resources regimes that may be examined in terms of benefit-sharing models are the extractive industries and 
the area of genetic resources. 

V.1.1 Extractive industries
Republic	Act	No.	7942	requires	a	bilateral	benefit-sharing	scheme	where	the	mining	company	is	required	to	pay	the	
government royalties or government share, i.e. 2% excise tax on the gross output as the government share in mineral 
production sharing agreements. The company is also required to give not less than 1% to the IP group in the area as a 
form of royalty.157  Finally, they are also required to set aside 1.5% of their operation cost for the development of the 
host and neighboring communities in accordance with its social development and management plan to promote the 
general welfare of the inhabitants living therein; development of a program for the advancement of mining technology 
and geosciences to build up resources and mineral discoveries, improve operational efficiency and resource recovery, and 
enhance environmental protection and mine safety; and Information, Education and Communication (IEC) Program 
for greater public awareness and understanding of responsible mining and geosciences.158  Energy projects likewise 
require a benefit-sharing arrangement with host communities, both financial and non-financial. Energy Regulation 
1-94	requires	that	“One-centavo	per	kilowatt-hour	(P0.01/kWh)	of	the	Electricity	Sales”	of	power	generation	facilities	
and/or energy resource development projects shall be allocated to an Electrification Fund; a Development and 
Livelihood Fund; and a Reforestation, Watershed Management, Health and/or Environment Enhancement Fund for 
the	host	community.	Section	66	of	Republic	Act	No.	9136	(EPIRA)	also	requires	a	subsidy	scheme	directly	utilized	to	
subsidize cost of power used by the consumers.

V.1.2 Bilateral vs. multilateral benefit sharing
Two models that can be examined in relation to the global/multilateral fund vis-à-vis the bilateral fund are the 
international regime on access and benefit sharing to genetic resources.

The Nagoya Protocol pursuant to Article 15 of the CBD requires that 

“benefits arising from the utilization of genetic resources as well as subsequent applications and commercialization 
shall be shared in a fair and equitable way with the Party providing such resources that is the country of origin of 
such resources or a Party that has acquired the genetic resources in accordance with the Convention. Such sharing 
shall be upon mutually agreed terms.”

Thus, every utilization of the genetic resources shall trigger the benefit-sharing mechanism between the provider 
country and the user based upon mutually agreed terms. Thus, the form of benefit sharing will be on a case-to-case 
basis and will be contractual in nature.

The International Treaty on Plant Genetic Resources for Food and Agriculture (ITPGRFA), however, provides that 
“facilitated access to plant genetic resources for food and agriculture which are included in the Multilateral System (MLS) 
constitutes itself a major benefit of the Multilateral System.” In addition to facilitated access, the ITPGRFA also provides 
for more specific mechanism for benefit sharing under the MLS. The rules on when benefit sharing is triggered are 
provided under the provisions of the Standard Materials Transfer Agreement and is already set for all types of PGRFA. 
The benefits from the different accessions are consolidated into a Benefit Sharing Fund, which will then be distributed 
on the basis of the priority already set forth in the Treaty. Thus, unlike in the Nagoya Protocol, a provider of PGRFA 
may not necessarily have any direct benefit from the accession and utilization of other users of the PGRFA he/she 
contributed.

The trigger point for mandatory benefit sharing under the MLS is the commercialization of the product that is a 
PGRFA and that incorporates material accessed from the MLS and the restriction of availability of the product to 
others for further research and breeding. Unlike in the Nagoya Protocol where the payment is based on mutual 
agreement of Parties under the ITPGRFA, the trigger, the mode and the level of payment for monetary benefit sharing 
have already been predetermined by the Governing Body of the ITPGRFA. The standard material transfer agreement 
provides for mandatory and voluntary benefit sharing. Benefit sharing is mandatory in the above-mentioned instance 
where the recipient commercializes a product that is PGRFA, and incorporates material accessed from the MLS 

157	Section	16.
158	Section	134.
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and does not make it available without restriction for further research and breeding. Both voluntary and mandatory 
contributions are consolidated into a benefit sharing fund that is distributed on the basis of key areas of priority 
determined	by	the	Governing	Body	of	the	ITPGRFA.	Section	13.3	of	the	ITPGRFA	mandates	that	the	benefits	arising	
from the PGRFA that are shared under the MLS “should flow primarily, directly and indirectly, to farmers in all countries, 
especially in developing countries, and countries with economies in transition, who conserve and sustainably utilize plant 
genetic resources for food and agriculture.” Thus, it is already crystallized in the ITPGRFA itself that farmers should be 
the primary beneficiaries of the treaty in recognition of the contribution to the development of food and agriculture 
globally over the centuries. 

The Nagoya Protocol, however, establishes that the determination of monetary benefits is done bilaterally for every 
access to the genetic resources. Thus, it would really depend upon the negotiators of each country to determine 
whether they will get a fair and equitable benefit from each transaction. Furthermore, benefits are held by the national 
governments. It is not clear under the Nagoya Protocol whether Parties are obligated to ensure that benefits will “flow” 
to the farmers, indigenous and local communities directly or indirectly. The only exception is in the case where what 
is involved is the utilization of genetic resources and/or traditional knowledge associated with genetic resources held 
by indigenous and local communities. It is only in this instance that the Nagoya Protocol mandates Parties to “take 
legislative, administrative or policy measures” with the aim of ensuring that benefits are “shared in a fair and equitable way” 
with indigenous and local communities with “established rights over the genetic resources” or “holding such knowledge.”

V.1.3 Monetary and non-monetary benefit-sharing schemes
The	provisions	of	the	Implementing	Rules	and	Regulations	(IRR)	of	RA	7942	on	the	development	of	host	communities	
are an example of a non-monetary benefit-sharing scheme. The subsidy scheme for host communities of energy projects 
is another example of a non-monetary benefit-sharing mechanism. Other examples of non-monetary benefit-sharing 
mechanisms are enumerated in the Nagoya Protocol: 

•	 “Sharing	of	research	and	development	results;
•	 Collaboration,	 cooperation	 and	 contribution	 in	 scientific	 research	 and	 development	 programmes,	 particularly	

biotechnological research activities, where possible in the Party providing genetic resources;
•	 Participation	in	product	development;
•	 Collaboration,	cooperation	and	contribution	in	education	and	training;
•	 Admittance	to	ex	situ	facilities	of	genetic	resources	and	to	databases;
•	 Transfer	to	the	provider	of	the	genetic	resources	of	knowledge	and	technology	under	fair	and	most	favourable	terms,	

including on concessional and preferential terms where agreed, in particular, knowledge and technology that make 
use of genetic resources, including biotechnology, or that are relevant to the conservation and sustainable utilization 
of biological diversity;

•	 Strengthening	capacities	for	technology	transfer;
•	 Institutional	capacity-building;
•	 Human	 and	 material	 resources	 to	 strengthen	 the	 capacities	 for	 the	 administration	 and	 enforcement	 of	 access	

regulations;
•	 Training	related	to	genetic	resources	with	the	full	participation	of	countries	providing	genetic	resources,	and	where	

possible, in such countries;
•	 Access	 to	 scientific	 information	 relevant	 to	 conservation	 and	 sustainable	 use	 of	 biological	 diversity,	 including	

biological inventories and taxonomic studies;
•	 Contributions	to	the	local	economy;
•	 Research	directed	 towards	priority	needs,	 such	as	health	and	 food	 security,	 taking	 into	account	domestic	uses	 of	

genetic resources in the Party providing genetic resources;
•	 Institutional	 and	 professional	 relationships	 that	 can	 arise	 from	 an	 access	 and	 benefit-sharing	 agreement	 and	

subsequent collaborative activities;
•	 Food	and	livelihood	security	benefits;
•	 Social	recognition;
•	 Joint	ownership	of	relevant	intellectual	property	rights.”

V.1.4 Lessons based on experiences in various benefit-sharing regimes
The following are lessons relevant for REDD-plus based from existing benefit-sharing models on natural resources 
utilization and development, including current experiences from carbon sequestration contracts, in the Philippines.
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•	 There	 is	 a	need	 to	 ensure	not	 just	 vertical	but	 also	horizontal	benefit	 sharing.	Mechanisms	 should	be	 in	
place for an equitable distribution of benefits. For example, it is insufficient that the government gets direct 
benefits without a distributive mechanism for communities.

•	 Safeguards	 should	 be	 in	 place	 both	 during	 the	 negotiation	 process	 and	 upon	 implementation	 of	 the	
agreements:
o Support services should be available for communities negotiating agreements to ensure that they get 

a fair deal from the project. For example, legal support in helping the community understand the 
implications of the agreement is important.

o Review mechanisms to ensure that agreements are well negotiated should be in place. This may be in the 
form of a clearing house mechanism. 

o Government should monitor the implementation of the agreement including the benefit-sharing 
arrangements.

o Trust fund mechanisms may be proposed to ensure that the long-term benefits to the community are 
in place. There have been instances under other benefit-sharing regimes where a government agency 
became the trustee of the funds for the community. That situation was a highly irregular process and 
should be avoided. Mechanisms should be established to ensure that government officials do not take 
advantage of the local communities.159 

o The introduction of monetary benefits may sometimes change community dynamics and behavior. 
Strengthening community mechanisms and ensuring social cohesiveness will help in ensuring equitable 
distribution of benefits at the community level.

Some of these lessons on benefit sharing may be gleaned from the case studies discussed in Volume II.
 

159 See Manobo case study (Volume II, Case 2).
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VI. LESSONS FROM SELECTED CASE STUDIES RELATING 
TO CARBON SEQUESTRATION AGREEMENTS

At the time the study was commenced, the Philippines has had no actual experience in implementing REDD-plus 
at the local level. However, there have been projects relating to carbon sequestration contracts that have been noted 
in various parts of the country. The experiences of some of these projects have been documented into case studies to 
identify key lessons with regard to carbon ownership, safeguards and benefit-sharing mechanisms. The full case study 
reports are available in Volume II to this report.

VI.1 Kalahan Case Study: Carbon Contracts under the Clean Development Mechanism (CDM) 

The ancestral domain of the Ikalahan people, the “people of the mossy oak forests,” lies in Nueva Vizcaya in the 
northeastern part of Luzon. The Ikalahan people underwent a long struggle until they could, through the concerted 
efforts of the community, assert control over their indigenous territory and gain recognition of their claims to the 
Kalahan Forest Reserve as well as tenurial security against forced displacement. This devolution of forest management 
to	the	local	community	was	anchored	in	Memorandum	of	Agreement	Number	1,	signed	in	1974	between	President	
Ferdinand Marcos through the Bureau of Forest Development (BFD) and the Ikalahan people represented by the 
Kalahan Educational Foundation (KEF). Since then, the Ikalahan people have the authority to manage the natural 
resources within the forest reserve and implement a community-initiated and community-led forest management 
system that incorporates conservation efforts with the sustainable use of resources (Dolom and Serrano, 2005). 
According to officials of the National Commission on Indigenous Peoples (NCIP), these rights over the resources 
found within the ancestral domains also include the rights to forests and to the carbon contained within. 

Legal recognition of indigenous rights and security of tenure are important conditions for enabling indigenous peoples’ 
participation in government initiatives, including those relating to payments for environmental services, forest carbon 
projects and REDD-plus. Indeed, since the 1990s, the Ikalahan people have been asserting their rights to carbon 
through engagements in climate change and forest carbon sequestration work, following the primary motivation of 
increasing livelihood opportunities while at the same time strengthening and further promoting sustainable forestry 
management. The period of the 1990s was marked by activities focusing on reforestation and carbon monitoring in the 
Ikalahan	Ancestral	Domain,	supported	by	numerous	donor	organizations	and	the	academe.	Since	2003,	the	Ikalahan	
people, through the KEF, have been exploring the viability of payment mechanisms for the provision of environmental 
services, such as carbon sequestration (Lopez et al. 2011). For the purpose of assessing the feasibility of carbon projects 
(e.g. Clean Development Mechanism, REDD-plus), KEF entered into agreements with the private consulting firm 
Mitsubishi UFJ Securities Co. Ltd (MUS) and into a joint venture with Sustainable Forests Philippines Limited 
(SFPL). During these activities, a certain number of challenges surfaced, relating, among others, to high transaction 
costs, insufficient land use mapping and delineation, as well as a lack of funding. A study commissioned by the World 
Agroforestry Centre aimed at assessing the strengths and challenges of the Ikalahan/KEF engaging in carbon trading 
and payments for environmental services. The study concluded that there are “more challenges than potential” (Lopez 
et al. 2011) with forest carbon engagements.

VI.1.1 Summary of key findings and recommendations

VI. 1.1.1 Ownership rights on the ecosystem services derived from forest management activities 
The benefits emanating from sustainable forest management and ecosystem protection extend well beyond monetary 
rewards for present generations and include, among others, protection against brush fires and soil erosion, and enhanced 
water provision. Then, in the case of forest carbon projects, benefits from projects’ activities inure to the community 
through common interest projects and to participating households through individual shares. An issue encountered 
with regard to benefit sharing in the Ikalahan case relates to the preservation of water sources and its benefit for 
downstream communities. Indeed, no payment is being transferred from benefitting downstream communities to the 
protecting upstream indigenous peoples. Although there is recognition that indigenous communities have rights to 
benefits from the forest management activities undertaken by them, it is not clear whether these are full ownership 
rights. Guidance on defining these rights as well as assistance in developing benefit-sharing mechanisms will be required. 
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VI. 1.1.2 Safeguards to ensure the effective participation of local communities 
Several safeguards that would need to be in place to ensure full participation, full information, transparency and 
equality are absent in the currently implemented forest carbon agreement between the SFPL and the Ikalahan. 
Ensuring the provision of full information, guaranteeing genuine consultations during the entire project cycle and 
providing technical assistance in the revision of contracts and benefit-sharing schemes are essential in actively involving 
and safeguarding local communities in forest carbon arrangements. An organized capacity building program should 
take care not to oversimplify concepts and schemes. These are highly technical, but an understanding of the same 
including nuances and finer points is necessary for the stakeholders to be genuinely equipped to transact and enter 
into such contracts.

VI. 1.1.3 Absence of operating guidelines, regulatory framework and legal support structures
A thorough study of the viability and desirability of carbon projects needs to take into consideration not only financial 
and technical limitations, but also a complete cost analysis, including opportunity and transaction costs, and market 
risks. In analyzing the existing forest carbon agreements and their drawbacks, the authors argue for stringent policing 
and operating guidelines for carbon contracts and for an enhanced role of government in establishing legal support 
structures, such as a united and organized capacity building program, and regulatory framework conditions, such as a 
moratorium on agreements and projects relating to forest carbon mechanisms.

VI.2 Manobo case study: Shift2Neutral Carbon Project 

The case study was conducted in two Manobo communities in the CARAGA region in Mindanao. The Manobos have 
long asserted their rights to the territory in the CARAGA region according to historical accounts dating back to the 
early days of Spanish conquest. For them, forest carbon is treated as an adjunct of ownership rights and responsibilities 
attached to the way they perceive their relationship with the forests. It is not something that can be treated separate 
from the tree or forest. They assert their rights to the carbon in relation to the claim that such forests are part of the 
resources within their ancestral domains. These lands and resources are private in nature and do not form part of the 
public land nor of public forestland. This means that the local government unit and the national government agencies 
do not exercise ownership rights over the trees, forest and forest carbon. 

CARAGA is a landscape characterized by many complex conflicts, and the different indigenous leaders make decisions 
against the backdrop of armed conflicts. Manobo inter-tribal disputes over swidden territories have historically been 
documented and continue until today, causing shifting alliances among the tribal leaders also in the studied area. 
The proliferation of arms in the hands of ordinary townsfolk aggravates the situation and makes these areas very 
volatile. In 2009, the Manobo communities, through the indigenous peoples organization TRICOM, entered into a 
carbon trading agreement with the Australian carbon emissions trading company Shift2Neutral Pty. Ltd. Although, 
traditionally, Manobos have a culture of recognizing family rights over distinct territories, this carbon credit contract 
did not clearly define the individual rights within the community right of the Manobo, thereby creating equity 
concerns for the benefit-sharing arrangement. With this social complexity in mind, the question arises as to whether 
forest carbon projects or REDD-plus projects should continue in areas with prevalent conflicts. 

The case study provides some key insights in this regard and gives out concrete policy recommendations.

VI.2.2 Summary of key findings and recommendations

VI.2.2. 1 Sufficiency of FPIC safeguards 
The Manobo leaders and Manobo community members intended to enter into the carbon agreement. However, the 
Guidelines	on	Free	and	Prior	Informed	Consent	(FPIC)	of	2006	failed	to	serve	as	a	sufficient	safeguard	to	protect	the	
indigenous peoples’ rights. The FPIC process is based on the customary law of a tribe’s decision-making process and 
requires the determination of community members and leaders as well as of the community’s customary law practices 
that are necessary to reach consent. These processes vary between communities. In order to ensure the respect of 
customary law consultation processes of the concerned indigenous peoples, the study emphasizes the importance of 
signing a Memorandum of Agreement with every individual community and of avoiding collective Memoranda. 

Moreover, Shift2Neutral directly approached the community with the issuance of the Letter of Intent, instead of 
coursing it through the appropriate government agencies. There is no indication that Shift2Neutral attempted to 
secure the necessary clearance from DENR, the designated national agency, to engage in forestry and climate change 
mitigation activities. 
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Further, the local NCIP did not follow its own FPIC Guidelines. The NCIP was not able to conduct a field-level 
validation	process	as	is	required	under	Sec.	40	and	Sec.	34	of	the	FPIC	Guidelines.	Instead,	there	was	a	validation	
done through interviews of the leaders who went to the NCIP office. It is interesting to note that the Certificate of 
Precondition (CP) was issued by the local NCIP on June 11, 2009, the same day that a Certification of Free and Prior 
Informed Consent was signed by the leaders. Furthermore, the Certificate of Precondition issued by the local NCIP 
classified the carbon credit activities as a community-solicited or -initiated project.  

VI.2.3 Unclear agency roles and coordinative mechanisms
The role of the NCIP in activities related to FPIC is not merely in determining existence of genuine consent but also 
in determining whether all the information necessary on the background and track record of the investor or project 
proponent was accessible and was understood by the IP community.

The usual process under the FPIC is that government agencies, which are required to secure the Certification Precondition 
from the NCIP, endorse a contract or application to the NCIP. The NCIP then conducts the process of FPIC with the 
community. In the case study, this process did not function properly, and roles and responsibilities got reversed.

No mechanism was set up to enable the communities to check the background of the corporation nor had they 
sufficient information at their disposure to assess whether the agreements were compliant with international standards 
or if these were generally fair and just. In this case study, apart from self-serving statements made by the third party 
proposing to conduct the carbon auditing activities, there was no mechanism for the communities to check any of the 
provisions of the corporation.

To support indigenous communities in their decision making, full, complete and objective information needs to be 
available to avoid their engagement in lopsided deals. Closer governmental monitoring of carbon contracts, through, 
for example, the establishment of an accreditation/verification system at the national or sub-national level, is therefore 
recommended to avoid fraud and misrepresentation by forest carbon companies.

VI.2.4 Benefit sharing
The benefit-sharing mechanism, installed for the particular carbon agreement, lacked clarity and caused 
misunderstandings between the company and the communities. It was agreed upon that all revenue raised from the sale 
of the credits would be divided on a 50/50 (equal) basis, less the cost of operations. Shift2Neutral assured TRICOM 
that there would be no upfront cost on the part of TRICOM for the project. This sharing was unilaterally decided 
by Shift2Neutral and offered to TRICOM, which the latter accepted. Shift2Neutral offered that all sales proceeds 
would be deposited in a trust account and should be dispersed accordingly, to the coalition and Shift2Neutral by the 
trustee of the trust. However, the community understanding of the contract/letter of intent was rather different. It 
was	assumed	that	the	communities	would	be	receiving	an	annual	land	rental	fee	of	AUD	300	or	PHP	14,000	per	year	
per hectare, which is very different from the concept of shares that is dependent upon the sale of the carbon credits. 
Another assumption was that the up-front cost for carbon credit verification and protection would be shouldered by 
Shift2Neutral	in	the	amount	of	AUD	300,000.	This	amount,	however,	was	fully	deductible	from	the	proceeds	of	the	
carbon credit trading through the carbon exchange.

In order to support indigenous communities in the exercise of their right to self-determination and enable better 
informed decision making, clear regulatory and oversight mechanisms need to be put in place and strengthened, and 
proper technical support provided to the concerned communities.

VI.3 Mt. Malindang Range and National Park: Trees for Travel ( TfT) Rainforestation Project 

The case study deals with carbon ownership and benefit sharing in the Mt. Malindang Range National Park (MMRNP), 
located in Misamis Occidental, Mindanao. Mt. Malindang and the surrounding mountain range was first proclaimed a 
National Park and Watershed Reserve in 1971, then formed one of the initial components of the National Integrated 
Protected	Area	System	(NIPAS)	of	1992	and	was	officially	proclaimed	a	National	Park	 in	2002.	Finally,	 in	2004,	
Republic	Act	9304	or	the	Malindang	Range	Natural	Park	Act	was	enacted,	establishing	the	protected	area	and	its	buffer	
zones. The Park was proclaimed an ASEAN Heritage Park in 2011. The MMRNP is managed by the Protected Area 
Management Board (PAMB), a multi-stakeholder policy-making body.

MMRNP contains a great variety of biodiversity, and its ecosystem provides a number of valuable services, such as fresh 
water, carbon sequestration and protection against soil erosion and landslides, among others. Despite this apparent 
value and the relatively long history of protection, the incidence of deforestation has been high over the past decades, 
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due to the issuance of timber logging agreements (TLAs) first and, after their cancellation, timber poaching and, to a 
lesser extent, “kaingin” or slash-and-burn farming, quarrying and forest fires. 

Misamis Occidental is home to the Subanen who lay claim to the entire Mt. Malindang as their ancestral domain. 
The population inside the protected area are 85% Subanen or with Subanen lineage, and the rest are immigrants, 
mostly Boholanos and Cebuanos. At present, there are no issued or pending applications of CADC or CADT in the 
municipalities of Don Victoriano and Conception. When DENR Administative Order 02 was issued, the Subanen in 
these municipalities applied for a CADC, but according to key informants, the local governments of Don Victoriano 
and Concepcion asserted their right to the territory and refused to give endorsements. None of the Subanen’s requests 
for endorsement and application were returned.

The case study focuses on the municipalities of Don Victoriano and Concepcion, due to their location within and closely 
outside the boundaries of the protected area, where the carbon agreement is implemented. The two municipalities 
have power of local autonomy and assert rights in terms of use and development of natural resources. However, their 
utilization should be consistent with the protected area management plan.

In 2008, the PAMB entered into a forest carbon contract named “Agreement for CO2 Offsets” with Trees for 
Travel (TfT),160 a Dutch private organization engaged in establishing sustainable forestry projects and carbon offset 
schemes. According to the PAMB Resolution, the project was approved to increase conservation efforts, increase the 
financial inflow and provide livelihood and income alternatives. In terms of environmental impact as well as economic 
opportunities brought by the project, it was reported to be very successful. The project instilled forest conservation 
among the community, and the technical training that the team and the local DENR gained from managing the 
project will be useful in the event that MMRNP decides to engage in REDD-plus. However, in absence of any official 
regulation on forest carbon projects, the legality of the agreement may be challenged. The contract also may not be 
in line with the provision under the Constitution of 1987 that foreigners or foreign-owned corporations cannot be 
granted user rights over natural resources. 

In the absence of clearly established land and resource use rights, conflicts among and within communities as well as 
between local governments and PAMB are commonplace. In the absence of CADC/CADT, there is no legal recognition 
of IPs as ancestral domain holders, which is contrary to the legal presumption given by the Mt. Malindang Law and 
Indigenous Peoples Rights Act (IPRA). The IPRA recognizes that ancestral domains are private community property 
of the IPs/ICCs, providing thereby the legal basis for asserting carbon ownership. Apart from the indigenous peoples, 
other groups and individuals involved in overall forest protection and natural resource management in Malindang may 
also assert their right to the carbon contained in the forest, including national government agencies such as PAWB and 
DENR, tenured migrants with PACBRMA and local governments. 

The case study draws a series of lessons that are of high relevance for inclusive natural resource management in protected 
areas and development of the national legal regime on carbon rights. 

VI.3.1 Summary of key findings and recommendations 

V1.3.1.1 Lack of understanding on carbon sequestration and carbon rights 
Since 2008, the PAMB had signed three contracts with TfT with carbon as the main consideration for the contract. 
Although carbon sequestration and CO2 offsets, including assignment of carbon rights, were the main considerations 
of the agreement, the case study found that the level of understanding of PAMB members, local DENR staff as well 
as concerned communities on carbon rights and carbon ownership was relatively limited. Interviews with the PAMB 
members revealed that there was no thorough discussion on the issue of carbon sequestration, carbon ownership and 
carbon dioxide offsetting. It was also the least understood by the signatories and, in effect, led to a number of legal 
infirmities in the project contract between TfT and the PAMB.

Given this, there is an urgent need for technical and legal assistance to forest managers and stakeholders in understanding 
forest carbon contracts.

160 Since 2012 named as Trees for All (http://www.treesforall.info/).
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VI .3.1.2. The PAMB unilaterally declared ownership of forest carbon 
The PAMB is a multi-stakeholder policy-making body created pursuant to the NIPAS Act. Being such, it is not a 
government agency or instrumentality, and does not represent the State or government. However, the basis of the 
contract with the PAMB as the contractor rests on it having rights of ownership or equivalent rights to the forest 
resulting from afforestation/reforestation, natural regeneration and/or conservation and reforestation, and this right to 
ownership of the PAMB is subject to TfT-exclusive rights to sequestration and offset of CO2, and sequestration after 
the first rotation. Moreover, the third phase of the agreement contains new provisions where PAMB guarantees that 
there will be no claims on land tenure in the forest plantation. The PAMB’s actions of unilateral declaration of carbon 
ownership, in the absence of clear laws and without considering the rights of IPs and forest communities, may be found 
inconsistent with the Philippine Constitution, IPRA,  relevant laws on natural resources and the Mt. Malindang Law. 

Moreover, under the agreement, the exclusive entitlement of TfT to the CO2 sequestered and offset given by PAMB 
shall be entered into the appropriate public registry. A registration in a public registry constitutes a notice to the whole 
world of such ownership, in effect binding third persons. There is still no such registry and registration process in the 
Philippines as the nature and ownership of carbon is still being clarified. Just as importantly, this carbon right and its 
registration must be clearly granted by law. 

When elevated for review, DENR grappled with this issue, and to arrest any possible legal infirmities,  the DENR-
PAWB, as requirement under the rainsforestation agreement already contracted by the PAMB, issued a Letter of 
Assurance to TfT, acknowledging and assuring the acceptance of the REDD concept to enable TfT to continue 
financing the Rainforestation Project and that “The Trees for Travel and Mt. Malindang Protected Area Management 
Board (PAMB) will be the owner of the CO2 credits, subject to any existing and future national policies and legislation on 
carbon ownership within protected areas in the Philippines.” 

VI.3.1.3 Authority of PAMB to assign exclusive carbon rights to a foreign entity 
One legal challenge is the authority of PAMB to enter into such agreement and assign exclusively rights to carbon. The 
TfT project was a direct grant to the protected area, an autonomous unit. The decision to enter into the contract was 
a collective action of the PAMB. Is the PAMB authorized to enter into an agreement that assigns carbon rights to a 
third party? The study posited that they are not authorized, unless they are contracting under the cloak of authority of 
the	State,	with	an	express	delegated	authority.	In	fact,	it	is	not	only	the	authority	that	must	be	expressly	given,	but	§3	
of the Constitution provides that if such development and utilization is on lands of the public domain, “Congress shall 
determine, by law, the size of lands of the public domain which may be acquired, developed, held, or leased and the conditions 
therefor.” In this case, the said requisites were non-existent.

VI. 3.1.4 No compliance with the FPIC process 
There were consultations with select local communities prior to the approval of the project in 2008, but no FPIC 
was undertaken by the project and the PAMB. For the third phase of the project, however, FPIC was included as 
a requirement. Despite this requirement, the PAMB did not undergo the FPIC process. The local DENR is of the 
opinion that there is no need for the FPIC as there is already IP representation in the PAMB, and the project will 
ultimately benefit the IP community. In addition, they assumed that there is no need of FPIC as the areas of the project 
do not have an existing CADT/CALT. However, the FPIC Guidelines under IPRA include the need for an FPIC 
process for all projects that involve IP/ICC and extend to ancestral domains irrespective of the existence of a CADT.

Giving full respect and recognition to traditional governance systems is fundamental, even if a general consensus on 
forest carbon engagement is expressed. Governmental agencies not undergoing the FPIC process, as occurred in the 
case study, considerably increase the risks of marginalization and social disenfranchisement of indigenous peoples and 
forest-dependent communities.

VI. 3.1.5  Need to define the nature and types of carbon and determine its transferability 
The legal nature of carbon, its transferability to third-party entities as well as the type of allowable carbon contracts are 
yet to be determined under Philippine law. Under the Tree for All contract, however, sequestered carbon, CO2 offsets 
and carbon sequestration potential are treated all the same, without legal foundation. Therefore, it is recommended to 
issue policy guidance on which types of carbon will be allowed to be contracted under Philippine Law.
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VI. 3.1.6 Need for a governing body higher than PAMB 
Approval of a forest carbon project in a protected area must not be under the PAMB but with a multi-stakeholder 
council established at the national and subnational levels, as provided for under the PNRPS.161 This council can 
be composed of the Climate Change Commission, DENR-PAWB, NCIP and DILG as members together with 
representatives from IP and forest communities, local government units, PAMB and civil society organization. It will 
act as a clearing house and maintain a national registry of forest carbon projects. Among the tasks of the council is to 
ensure that safeguards are observed and strictly monitored. These safeguards, specifically carbon rights, FPIC, dispute 
resolution mechanism and benefit sharing, must have operational guidelines.

VI.4 Peñablanca Protected Landscape and Seascape: Philippine Peñablanca Sustainable 
Reforestation Project (PPSRP)

The case study deals with carbon rights in the framework of the Philippine Peñablanca Sustainable Reforestation 
Project (PPSRP), which is being implemented since 2007 by Conservation International (CI), DENR and LGUs, with 
assistance from Toyota Motors Corporation (TMC), as expansion of their reforestation program that started in China. 
It is located within the Peñablanca Protected Landscape and Seascape (PPLS) in the Municipality of Peñablanca, 
Cagayan Province, where, despite its protected area status, threats to the unique biodiversity and the natural forest of 
PPLS persist. 

The communities inside the PPLS have settlement backgrounds over a century with acculturated indigenous people 
(the Itawes) dominating up to 98% of the population. Livelihood such as firewood gathering, charcoal making and 
upland farming are common engagements for subsistence. PPLS’s growing population, the lack of investment in social 
services as well as the poor farming communities’ dependency on local forest resources are all contributing factors to 
an increased pressure on the remaining forest areas. Direct causes of deforestation in the project area are unsustainable 
forest use practices, timber poaching, expansion of slash-and-burn farming, as well as unchecked charcoal making and 
firewood collection for domestic use and the market. 

Although the project’s main objectives are forest restoration and reduction of carbon emissions, it also aims at reaping 
the multiple co-benefits of biodiversity conservation, enhancement of watershed services and improved community 
well-being. 

Although PPSRP’s initial proposals did not make particular mention of carbon trading or offsetting, the project 
nevertheless undertook certification under the Climate, Community and Biodiversity Standard (CCBS) and, by 
demonstrating net benefits for climate change, biodiversity conservation and livelihood improvements, became 
the first project in the Philippines to achieve the CCBS Gold Standard. Since 2009, carbon stock accounting has 
been taken into consideration in the project design to measure the project’s carbon benefits, with LGUs aiming at 
engagements in carbon credit trading in the future. In the absence of clearly defined carbon rights, these prospects will 
lead to contestation of rights, responsibilities and benefits among local stakeholders. It therefore becomes increasingly 
relevant for project implementers to address land and carbon ownership, carbon rights and benefit sharing. 

Manifestation of responsibility over forest protection is more visible than articulation of carbon rights among residents 
of the project site within the protected area. Particularly for PPLS, forest carbon discussions were confined only at 
the level of the donor and proponent NGO when the project idea was being developed. The donor clarified that 
the reforestation project is not for the assignment of carbon rights or credit nor for engaging in carbon trading but 
simply for carbon stock accounting.162 The interest in supporting the carbon stock accounting was not by any means 
conceptualized as an “offset” as the intention was to simply measure the project’s carbon benefits.

In the project area, the carbon benefit is generated in public land, which is untenured. Among project stakeholders, 
including the LGU and the DENR, a consensus was reached that the right to carbon ownership shall be given to the 
holders of a PACBRMA. This consensus was based on a discussion of the specific provision in the PACBRMA that 
states that whoever is the legitimate holder of the tenure will hold the right over the incentives and privileges derived 
from the area and claim ownership of introduced improvement in the tenured area in general, which may be linked 
to carbon ownership. 

161 The PNRPS suggests the establishment of a National Multi-stakeholder REDD-plus Council and respective bodies at implementation level.
162	Internal	communications	of	the	project	(05/29-30/2007).
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However, a Memorandum of Understanding for the project’s second phase made a provision for the LGU’s ownership 
of carbon rights within the remaining years of the reforestation project. The carbon assignment to the LGU is only 
existing during the project. The project already ended; therefore, technically, this carbon rights provision has already 
expired. Still, this assignment of carbon rights may have implications on the control and management of benefit 
sharing from forest carbon in the future if not adequately addressed by national and local agencies and stakeholders. 

The Peñablanca Project provides a good example for achieving forest conservation through an approach that combines 
carbon sequestration by reforestation, promotion and protection of carbon sinks, and the provision of benefits with 
participatory methods to ensure local peoples’ ownership of the project. 

VI.4.1 Summary of key findings and recommendations 

VI.4.1.1 Carbon rights given to the LGU 
The municipal LGU expressed its position of ownership of carbon rights as condition to approve the amendment to 
the MOU for Phase 2, despite the consensus among stakeholders, including the LGU itself, that the right to carbon 
ownership shall be given to the holders of a PACBRMA, represented by the cooperatives. The negotiation of terms 
between the municipal LGU and the DENR was facilitated by the implementing NGO in order to comply with the 
requirement of the funder for partners to first reach an agreement before full implementation of the reforestation/
afforestation shall be supported financially. 

The	amended	MOU	dated	23	February	2011	had	attachments	that	recognize	the	LGU’s	ownership	of	carbon	rights.	
The signed document states that “LGU shall have the right of ownership of any carbon credits from the Project area, subject 
to any existing and future national policies and legislation on carbon ownership within protected areas in the Philippines.”

VI.4.1.2 Need to define legal nature of carbon and attached property rights 
Carbon accounting has been tenaciously established by the reforestation project but has opened up contestation of 
rights, responsibilities and benefits among local stakeholders. Documentation of the experience clarifies the nature 
of the property being owned but still requires the definition through negotiation of the forms of carbon as property 
with attached rights: in sequestered carbon and carbon sink with different legal rights and responsibilities potentially 
attaching to land above ground, land below ground and trees; carbon sequestration potential, which should include the 
right to manage the carbon sink to maximize this; and carbon credits generated from the project.

Therefore, it is paramount to clarify and define the forms of carbon – sequestered carbon, carbon sink, carbon 
sequestration potential, carbon credits – and the attached rights, including benefit-sharing mechanisms.





VII. KEY FINDINGS AND 
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VII. KEY FINDINGS AND RECOMMENDATIONS

Recent policy developments both internationally and locally have shown increased recognition of the rights of 
indigenous peoples, forest peoples and local communities over forestland and resources. Statistics would show a 
growing land area owned or controlled by indigenous peoples and local communities. However, there are still a lot of 
overlapping rights over the forest. 

“Given the history of contested and overlapping rights, it is clear that there may be difficulties when REDD+, a 
major	new	economic	opportunity	in	forestry,	gets	underway.	It	is	easy	to	imagine	that	the	less	powerful	stakeholders	
could	be	sidelined	in	conflicts	over	resource	tenure.	It	is	also	easy	to	imagine	that	states	could	find	it	desirable	or	
necessary to impose a command-and-control forest protection approach to maintain the stream of national REDD+ 
income if REDD+ fails to allocate benefits and management responsibilities successfully.

REDD+ is still in its early stages, so concerns about tenure have not fully emerged. Some demonstration sites do 
not have problems with tenure because they are showcase projects located in places where tenure is not ambiguous. 
Scaling up REDD+ in countries where tenure is contested will inevitably be difficult. REDD+ benefits have not yet 
begun to flow and, in most cases, arrangements for sharing the benefits from REDD+ have yet to be defined. Many 
stakeholders are not fully aware of what is at stake. Once benefits start to flow, those left out will start to protest. 
The larger the income from REDD+, the greater will be the dissatisfaction. The marginalisation of forest dwellers 
in most countries – and the insecurity of their tenure – risks leading to a situation where their share of national 
REDD+ income will be small” (Sunderlin,	Larson	and	Cronkleton	2009,	pp.	167–169).

Such concern over land tenure and resources of forest communities vis-à-vis REDD-plus is also a growing concern in 
the international community. A review of international instruments pertaining to REDD-plus reiterates the concern 
for the need to respect the rights of indigenous peoples and local communities, including the need to ensure their 
full and effective participation. International bodies have likewise emphasized the need to consider issues of land 
ownership and land tenure in order to reduce the risk of displacement. The United Nations Declaration on the Rights 
of Indigenous Peoples, in particular, calls upon States to respect the right of indigenous peoples to their land, territory 
and resources, to recognize their right to self-governance, including the right to Free and Prior Informed Consent 
whenever projects affect them, and the right not to be forcibly removed from their territories. 

Lessons from the forest tenure programs show that there is a need to “take into account a far wider range of human 
rights”	(Colchester	2007,	p.	36).	Thus,	an	“effective recognition of the rights of forest peoples needs to go beyond tenure, 
in the sense of allocating community forestry leases or land titles to forest users. This is not just to repeat the bundle-of-rights 
argument about land ownership, but to assert that for tenurial rights to be effectively exercised, they must be secured within 
a wider framework of rights recognition” (Colchester 2007).

The implementation of REDD-plus at the national level must be in conjunction with the other international obligations 
of the Philippines, particularly international human rights obligations.

Thus, any analysis on ownership of carbon rights within the Philippine legal regime must essentially use the rights-
based	approach	(RBA)	as	a	framework	(La	Viña	and	Lynch	2011,	pp.	15–16).	Rights-based	approaches	“encompass 
holistic initiatives to address human rights and environmental justice on the project level. They are premised on the assumption 
that human rights are integrally and symbiotically interrelated, and that human beings have rights by virtue of being human. 
RBAs are also not limited to just promoting participation” (La Viña and Lynch 2011). 

In order to be harmonious with human rights standards, any policy pertaining to ownership of carbon rights should be 
part of the broader policy direction of forest tenure reform. Carbon rights must be part of a bundle of rights granted 
to, and should not be segregated from, the forest tenure holder.

Over the past century, the Regalian doctrine that posits that natural resources and lands of the public domain belong 
to the State has resulted in the dispossession and displacement of indigenous peoples and forest communities of their 
lands. Changes have taken place in the last few decades in forest management where tenure of forest communities 
has been slowly recognized through various government programs and policies such as the Community-Based Forest 
Management program. The Constitution favors communities and people in the area in granting rights to use and 
develop	natural	resources.	Section	6,	Article	XII	of	the	1987	Constitution	mandates	that	in	the	“disposition or utilization 
of other natural resources,” the “principles of agrarian reform or stewardship shall be applied.”
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Furthermore, the 1987 Constitution, as implemented by the Indigenous Peoples Rights Act, has recognized the rights 
of indigenous peoples to their ancestral domain, which includes not just land but natural resources found therein.163  
As explained in the previous sections of this paper, ancestral domain rights are private property rights that are excluded 
from the jura regalia of the State. 

VII. 1 Who owns the carbon in the Philippine forests?: Conclusions
 

•	 As	a	general	rule,	the	State	owns	the	rights	to	the	carbon	by	virtue	of	the	Regalian	doctrine

•	 Applying	the	principles	of	agrarian	reform	and	stewardship,	the	state	should	vest	tenure	rights	and	the	other	
bundle of rights, including carbon rights, to forest communities. The CBFM program is one such program 
that pursues the constitutional mandate of applying agrarian reform and stewardship in the distribution of 
natural resources.

•	 The	ancestral	domain	of	indigenous	peoples	forms	an	exception	to	the	Regalian	doctrine	because	by	virtue	of	
the Native Title of indigenous peoples, these lands and resources have never formed part of the jura regalia 
of the State. Necessarily, forest and the natural resources found therein, including forest carbon, form part of 
the ancestral domain of the indigenous peoples and are considered private.

In order not to defeat the rights of indigenous peoples and local communities over their ancestral domain and forest 
tenure, it is recommended that carbon rights should not be segregated from the rights granted over forest resources 
and the land. As carbon sequestration cannot exist without the forests, primary right to the carbon should be to the 
community that manages the forest. Separate carbon rights that may be granted to other groups (other than the 
community managing the forests/IPs in their ancestral domain) will be another layer of tenure right that may result in 
conflict. Segregating carbon rights may also go against the culture of indigenous peoples that treat the natural resources 
in their ancestral domain as one. One of the authors on REDD-plus policy science explained the possible consequences 
of segregating carbon rights over forest tenure rights.

“In	principle,	the	right	holder	to	carbon	need	not	be	the	right	holder	to	forest	 land	and	trees.	This	implies	that	
carbon rights can be assigned without reform of forest tenure. But, in practice, if carbon rights and tenure rights are 
two different things, this could favour those seeking to capture carbon rents, and block or decrease benefits to local 
people. Separating tenure rights from carbon rights could complicate already complex and contested arrangements, 
and could be an excuse not to make necessary reforms”	(Sunderlin,	Larson	and	Cronkleton	2009,	p.	167).

VII.2 Key lessons from the case studies for REDD-plus 

The research covered four case studies relating to forest carbon contracts (none of them yet under REDD-plus). The 
following key lessons were extracted from these case studies and provide the basis for policy recommendations that are 
relevant for REDD-plus implementation under the Philippine National REDD-Plus Strategy.

VII.2.1 Kalahan Case Study (Province of Nueva Ecija): Carbon contracts under the Clean Development Mechanism 
(CDM) 

•	 Full	information	is	essential	for	the	full	and	meaningful	participation	of	the	local	community.
•	 Genuine	consultations,	and	actual	and	full	participation	of	the	Ikalahan	people	are	necessary.	
•	 Consent	must	not	just	be	at	the	beginning	of	the	project	through	blanket	consent	in	the	contract.	Consent	

should be required but also throughout the whole cycle of the project.
•	 Significant	investment	for	the	preparatory	phase	was	a	challenge	for	the	local	community.	Who	should	pay	

for the preparatory phase? Assistance is needed in reviewing the benefit-sharing scheme.
•	 During	the	formulation	of	interim	policies	and	standards	and	support	structures,	there	must	be	a	moratorium	

on agreements and projects relating to these mechanisms.

163	“Section	3(a).	Ancestral	Domains	—	Subject	to	Section	56	hereof,	refer	to	all	areas	generally	belonging	to	ICCs/IPs	comprising	lands,	inland	waters,	
coastal	areas,	and	natural	resources	therein,	held	under	a	claim	of	ownership,	occupied	or	possessed	by	ICCs/IPs,	by	themselves	or	through	their	ancestors,	
communally	or	individually	since	time	immemorial,	continuously	to	the	present	(IPRA).”
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VII.2.2 Manobo Case Study (CARAGA Region): Shift2Neutral Project case study 
•	 Illegal	 logging	 is	 a	 continuing	 challenge	 to	 REDD-plus.	 It	 should	 be	 clear	 to	 local	 communities	 that	

participating in a REDD-plus program or agreeing to a forest carbon sequestration contract implies that 
illegal logging in the area should cease. Otherwise, the community will not be able to comply with their part 
of the agreement.

•	 The	Manobo	area	that	was	part	of	the	case	study	can	be	considered	a	high	conflict	area.	In	fact,	the	study	team	
had numerous challenges in accessing the area. The entry of forest carbon agreements may exacerbate conflict 
if not properly managed.

•	 Communities	who	 are	 visited	 by	 companies	who	want	 to	 enter	 into	 forest	 carbon	 agreements	 often	 are	
unaware of the reputation and track record of these companies. In order to avoid communities from being 
victims of fraud and misrepresentation, there may be a need for an accreditation/verification system at the 
national or sub-national level, such as intended by the Memorandum of the DENR Secretary on forest 
carbon projects.164 

•	 If	community	organization/leadership	is	contested	by	other	groups.	NCIP	plays	a	key	role	in	identifying	the	
proper indigenous groups in a certain area as well as their leadership structures. What is the implication of 
human rights allegations on continued exercise of IP leadership?

•	 The	project	was	 labeled	 as	 a	 community-initiated	 project.	Thus,	 there	were	 no	 field-based	 investigation,	
no posting of notices, no consensus building, etc. It is not clear whether there was a community decision 
meeting attended by the NCIP for this carbon accounting preliminary activities. Is a joint MOA between the 
company and several communities allowed?

•	 Lopsided	deal	–	NCIP	has	a	role	in	ensuring	that	the	IPs	get	the	best	deal.	In	this	case,	it	was	NCIP	that	
aggravated the bad deal. Thirty percent of the funds were supposedly held by NCIP in the trust for the 
community. This presents a conflict of interest and a potential for graft and corruption.

•	 There	is	a	need	to	strengthen	the	FPIC	process	vis-à-vis	forest	carbon	projects.	
•	 Carbon	 accounting	 and	 verification	 are	 the	mechanisms	 by	 which	 the	 value	 of	 the	 forest	 is	 computed.	

However, these are very complex concerns that need technical support. Communities would need access to 
such technical support.

•	 Well-crafted	ancestral	domain	plans	would	ensure	that	 the	 long-term	effects	of	engaging	 in	forest	carbon	
projects are enjoyed. Carbon accounting needs to be coupled with governance strengthening and identification 
of priority development areas. 

VII.2.3 Mt. Malindang Range and National Park (Province of Misamis Occidental): Trees for Travel case study
The case study draws a series of lessons that are of high relevance for REDD-plus governance and for the development 
of the national legal regime on carbon rights. The formal assignment of forest carbon rights to a foreign entity by a 
PAMB, in the absence of a specific law governing the said transaction, shows policy gaps and legal infirmities. 

Some of the recommendations that emerged from the study are in relation to the need to recognize the rights of 
indigenous peoples within protected areas .The case study showed that despite IPRA, indigenous peoples may still be 
marginalized in forest carbon projects. Although the Subanen asserted the right to their ancestral domain, this was not 
fully understood and recognized by the PAMB. In fact, no FPIC process was undertaken for this project. 

The study also showed that there is a genuine need to build the capacity of local communities, local governments and 
national government agencies on REDD-plus. 

VII.2.4 Peñablanca Protected Landscape and Seascape (Province of Cagayan): Philippine Peñablanca Sustainable 
Reforestation Project (PPSRP) case study 
This study showed the potential resource conflict that may arise because of forest carbon agreements and, eventually, 
REDD-plus projects. A clearer government policy on forest carbon rights and benefit sharing will leave less room for 
tension and misunderstanding among stakeholders. Alternative dispute resolution methods may also be utilized to 
manage disputes among stakeholders.

One key lesson from this study is that in the absence of a carbon rights policy, articulation of carbon rights can be made 
by any stakeholder, or taken anytime by another one, even those without a clear recognized right. Also similar to the 
Malindang case, a definition of carbon and attached property rights is needed. 

164 DENR Memo No. 297, dated June 2, 2012 on an “Interim Policy on Forest Carbon Trading and Registry of REDD-plus Activities.”
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VII.3 Policy recommendations
 
This study puts forward the following concrete policy recommendations:

VII.3.1 On a carbon rights policy
1. The government should enact a legal instrument that will clarify ownership rights over forest carbon. Such 

policy must adopt the rights-based approach and be consistent with the agrarian reform and stewardship 
policy under the Constitution. The policy should also take into account the rights of indigenous peoples and 
local communities under international and national law. 

 
 Such policy must also ensure that it will not result in the displacement of indigenous and local communities. 

Thus, forest carbon rights must be part of the broader bundle of rights of forest tenure rights holders and 
should not be segregated as a separate right.

2. The policy should also be clear and specific; capable of being interpreted in its plain meaning, i.e. a policy 
that is straightforward, easy to be understood; and determine who is entitled to carbon rights and who is 
not (disqualified). Carbon rights entitlement or any right emanating from carbon and its properties must be 
specifically identified in the legal instrument in order to avoid potential conflicting claims.

3.	 The	legal	instrument	must	define	which	types	of	carbon	will	be	allowed	to	be	contracted	under	Philippine	
Law.

4.	 The	 legal	 instrument	 should	contain	mechanisms	 to	address	 conflicting	claims	with	clear	procedures	 for	
filing complaints and resolving the same.

5. The legal instrument should contain clear agency roles and coordinative mechanisms between and among 
these agencies. 

6.	 Given	that	there	may	be	contradictory	laws	in	REDD-plus	programs,	this	research	also	recommends	further	
study on the impact of laws that may contradict carbon rights, e.g. mining.

VII.3.2. On safeguards including FPIC 
1. There is a need to strengthen existing safeguard mechanisms and add new measures to protect the rights of 

indigenous peoples and local communities. The role of the State in regulating forest carbon contracts should 
be strengthened, e.g. setting up a clearing house mechanism to examine if the forest carbon contracts are fair 
and equitable, and to examine the track record of the companies. 

a. In order to safeguard local communities, REDD-plus projects should be prohibited/avoided in high 
conflict areas. Given that forest carbon is emerging as an economic resource, the possibility of resource 
conflict may abound as was seen in some of the case studies. The government should set up a conflict 
resolution mechanism in order to prepare for this.

b. Strengthening the FPIC process/mechanism is imperative if REDD-plus will be pursued. The Cancun 
decision requires full and effective participation of indigenous peoples and local communities. Thus, 
FPIC for REDD-plus projects should cover both indigenous and non-indigenous communities that 
may be potentially affected by a project. The IPRA already mandates the conduct of FPIC for IPs; 
however, there is a need to enact guidelines for FPIC for non-IPs. Some of the lessons from the case 
studies in relation to FPIC include the following:

i. All information necessary for the community to decide on carbon contract must be provided. 
Genuine consent presupposes the community has complete information, including background 
information on the company. NCIP has a role in this area. DENR, DTI and CCC should coordinate 
to ensure that investors in these carbon projects are legitimate and follow legal provisions.

ii. There is a need to ensure implementation of FPIC in ancestral domains within protected areas. 
iii. FPIC must be an iterative process in REDD. 
iv. Collective MOAs should be avoided. Under the new FPIC Guidelines, the whole ancestral domain 

is what is subject to FPIC. If there are several ancestral domains involved, there should be several 
FPIC processes and several MOAs.
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v. NCIP should clarify what is a community-solicited project and what is not. NCIP should also 
exercise its powers to validate whether or not it is really a community-solicited project.

vi. The extensive recommendations on FPIC under the Manobo study should be considered. 

VII.3.3 On benefit sharing 
1. Policies on benefit sharing must reflect that the goal of benefit sharing is the sustainable development of the 

community.

2. There is also a need to have a clear policy on how benefits will be shared. The unclear benefit-sharing 
mechanism can be a source of conflict among communities, local governments and national government 
agencies as was seen in one of the case studies.

3.		 This	study	proposes	that	benefits	must	go	directly	to	communities	that	protect	the	forest.	Benefit	sharing	
must be fair and equitably divided within the community. 

4.	 Funds	and	other	benefits	should	be	under	the	control	of	IPs/communities	and	not	the	company	as	has	been	
seen in some community agreements. 

5. Communities must be clear on the basis of benefit sharing and cost-effectiveness of the entire project. In 
some of the case studies, the communities only saw what they will be getting in monetary terms but were not 
well oriented on their obligations and the costs of these obligations. The community must be clear that the 
whole project is cost-effective for them. For example, the costs for the preparatory phase for a REDD-plus 
project can be very high. It must be clear who will shoulder the cost. It is possible that the government can 
provide models and minimum standards of what benefits the communities should be getting.

VII.3.4 On information and capacity building for REDD-plus 
The government should adopt an information and education campaign, develop a capacity development strategy 
and implement associated capacity building programs on REDD-plus. In most of the case studies, the researchers 
have noted that there is very little awareness at the community level and by both local government units and national 
government offices. Poor understanding of REDD-plus and forest carbon rights may lead to communities entering 
into onerous and lopsided agreements. 

Thus, it is essential that REDD-plus is clearly understood by all stakeholders at all levels. REDD-plus preparedness 
must be undertaken extensively both at the community level and by government.
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